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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC COPP. and 
ADAM VIII, LTD., 


Plaintiffs, 
-against- : AMENDED COMPLAINT 


7 Civ.. 1116 CL.P mM.) 
JOHN LENNON, APPLE RECORDS, INEC., 


‘HAROLD SEIDER, CAPITOL RECORDS, : 
INC. and EMI RECORDS LIMITED, (Jury Trial Demanded) 


Defendants. 


os 
- 


- 
is 
Kit 
a) 


Plaintiffs, by their attorneys, Walter, constdp, 
=z w 


vile 


“ 


Schurtman & Gumpel, P.C., complaining of defendants, @ll 


ardd0 . 


ls This action is brought under Section 4 o 
i Clayton Act (15 U.S.C. $ or threefold the damages sustained 
"by plaintiffs by reason of violations by defendants and others 
"of the antitrust laws of the United States (15 U.S.C. $1 et seq. 
“This Court has pendant jurisdiction over plaintiffs' Counts II 
‘through VIII. 
F Zs Plaintiff Big Seven Music Corp. ("Big Seven") is 
a New York corporation, engaged in interstate and foreign 
_commerce, whose principal place of ines is located in the 
City, County and State of New York. Big Seven a music 
publishing company which owns the copyrights in numerous songs 


in the popular music field. 
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3. Plaintiff Adam VIII, Ltd. ("Adam VIII") is a New 


‘York corporation, engaged in interstate and loreign commerce, 


"whose principal place of business is located in the City, County 
land State of New York. Adam VIII specializes in selling phono- 
igraph records and tapes through television advertising. 

i &. =o Defendant John Lennen ("Lennon") is a well-known 
international singer and songwriter of popular music. On infor- 
mation and belief, he is a resident of the State of New York and 
is the President of defendant Apple Records, Inc. 

5. On information and belief, defendant Apple Records, 

Inc. ("Apple") is a New York corporation, engaged in interstate 
and foreign commerce, whose principal place of business is located 

, in the City, County and State of New York. 

o. On information and belief, defendant Capitol 
‘Records, Inc. ("Capitol") is a Delaware corporation, engaged in 
“4nterstate and foreign commerce, which is authorized to do busi- 

ness in New York, which maintains offices for the conduct of 

-business in the City, County and State of New York and is on 

‘the largest distributors in the United States of phonofraph 

‘records and tapes of popular music. 

7. On information and belief, defendant Harold Seider 
| ("Seider") is an attorney who at all times material hereto has 
acted as an advisor to Lennon. 

8, On information and belief, defendant EMI Records 
| Limited ("EMI") an English corporation, engaged in interstate and 
foreign commerce, which is one of the largest distributors in the 


i 


world of phonograph re ords and tapes of popular music and which 


' 


t 
h 


+4 authorized to do, and transacts business in New York. 
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THE FACTS 


9. On October 12, 1973, as part of the settlement (the 
"October 1973 settlement") of a copyright infringement action 
jentitied, Big Seven Music Corp. v. Maclen Music, Inc., et al., to 
Icav. 1348 (S.D.N.Y.) Apple and Lennon agreed in open court that 
Lennon, in his next album, would include three compositions owned 
by Big Seven, including a song entitled, "You Can't Catch M 
would either cause Apple to license three songs to Bir 


to December 31, 1974 or record two additional srngsc owned by Big 


i Seven. A copy of the transcript of the October 12, 1973 hearing 
is attached as Exhibit A. 

10. The attorneys for Apple and Lennon confirmed the 
terms of the October 1973 settlement in a letter dated October 30, 
_1973 (a copy of which is attached as Exhibit B), which Lennon 
countersigned co indicate his understanding and express acceptance 


of its terms. 


;The Breach by Apple and Lennon 
.of the October 1973 Settlement 
rt VEL ELEmMeNnt 


11. September 1974, Apple and Lennon released their 
next album, "Walls and Bridges", which did not comply with the 
terms of the October 1973 settlement. The album did not include 
"You Can't Catch Me" and it included only a brief excerpt from a 


song entitled "Ya Ya", which is owned by Big Seven. It failed 


| snciude a third Big Seven song. 
i 


‘failed to license three songs to Big Seven prior to December 


12. Lennon failed to cause Apple to 


' 


1974, 
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| the October 1974 Agreement 
| 
} 


13. In or about Ocvober 1974, Lennon, individually and 
lon vehalf of Apple, agreed that the October 1973 settlemeat would 
libe modified to provide that Lennon would record approximately 15 


|rock and roll songs, including s:veral songs previoisly recorded 


ij 
usere the production of one Phil Spector, which would be sold as 


record and tape under the title "Roots" (hereinafter re” “red to 
} 
collectively as the "“album") by Big Seven or its assignee on a 


worldwide basis, through mail orders and retail fulfillment centers, 


by means of Velevision merchandising. Big Seven agreed to pay 


Lennon and Apple an aggregate royalty of 12% and Lennon and Apple 


agreed that they would pay any obligations owned to Phil Spector 
and others. 
14. Lennon, Apple and Seiuer seach represenced to Big 


“Seven that neither Lennon nor Apple hai any contracts with anyone 


watch prohibited Lennon from making the album for Big Seven and 
that neither ha: previously given television merchandising rights 
“to anyone. Big Seven duly relied on said representations. 

i 15. Lennon, Apple and Big Seven all agreed that the 
recording and promotion of the album would be done as quickly as 
‘possible, and that du: ag the time Big Seven was promoting the 
album, Lennon and Apple would not license or permit anyone but Big. 
‘Seven to manufacture, sell or promote the album or any substantially 
(Similar recording. | 
16. Thereafter, and in or about November, 1974, Lennon, 
working together with representatives of Big Seven, recorded the 


af 
fy 


album and delivered to Big Seven two master tapes containing the 


25 selections. 
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17. On or about December 11, 1974, Big Seven assigned 
Hits rights under the October 1974 agreement to Adam VIII, which 
‘immediately commenced preparations to press and release the alt: 


lithe Attempt by Apple and Lennon 
jjto Reinstate the October 1973 
Settlement 

! 


i 18. In early January 1975, Big Seven received a letter 


" 


‘from the attorneys for Apple and Lennon offering to license three 
jselections to Big Seven. A copy of their letter is attached as 


|Exhibit om 
19. Big Seven immediately responded by letter dated 


January 9, 1975 (a copy of which is attached as Exhibit D), in 


"I vas surprised, to say the least 
to receive your letter dated 
December 31, 1974. The stipulation 

H of settlement entered into on October 

14, 1973, was breeched by John Lennon 

i and since that time this entire matter 

| has been resolved during meetings with 
John Lennon, Harold Sider, (John Lennon's 
attorney) and myself. In accordance with 
the agreement reached during those nego- 
tiations, John Lennon has recorded sixteen 
(16) sides which I will market throughout 
the world by use of television advertising. 


{ 
eee Morris Levy, President of Big Seven, stated: 
| 
| 
| 


Please adjust your records to indicate 
that the original stipulation is no 
longer of any effect." 
20. Big Seven received no response to the aforesaid 
January 9, 1975 letter. 


’ Production and Release 
of the Album 


21. On or about January 20, 1975, plaintiffs informed 


Seider that they were making final preparations to release the 


album the following week. 


7 
ee 
sen pt 2 A A NS. Mg EESNSOPA neti ERP Roe ean = 
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22. On or about February 8, 1975, Adam VIII began 
‘advertising the album on selected television stations throughout 
‘the United States. 


| Defendants! Effortsto Prevent 


4 


ithe Production, Promotion and 
Sale of Plaintiffs’ Album 


; 23. On or about February 10, 1975, plaintiffs received 
a telegram (a copy of vhich is attached as Exhibit E) from Capitol 
' notifying plaintiffs, for the first time, that EMI purported to 
own the master tapes to the album ir that Capitol purported to 
nave the exclusive right to distribute the album in the United 

' States. 

24. The telegram further demanded that plaintiffs not 
eels or advertise the album, and stated that Capitol proposed to 
i:make similar demands upon "all television stations, advertising 
‘agencies, pressing plants, album cover manufacturers and all 
Vethers® who participate with plaintiffs in the release and promo- 
" t4on of the album. 

j 25. In response, plaintiffs immediately sent Capitol a 
telegram advising that Apple and Lennon had granted plaintiffs 
full eelevinten merchandising rights to the album and warning 
‘Capitol not to interfere with plaintiffs' merchandising program. 
“A copy of plaintiffs' telegram is attached as Exhibit F. 

| 26. Capitol then sent plaintiffs a reply telegram 
‘advising plaintiffs that Capitol proposed to continue to make 


.demands that plaintiffs' suppliers, advertising outlets and sale 


| 
| 
: 
: 
| 
| 
| 
| 


ifulfillment organizations not assist plaintiffs in the preparation | 


sor distribution of the album. A copy of this telegram is attached | 


" 
Nas Exhibit G. 
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27. By telegram dated February 10, 1975, Lennon claimed 
y bhat Adam VIII was not authorized to use his name and likeness or 
{his recorded performances in connection with the album. A copy of 
ithis telegram is attached as Erhibit H. | 
: 28. By tne telegram of “ebruary 12, 1975, Seider denied 
‘the existence of the October 1974 Agreenent. A copy of Seider's | 
‘telegram is attached as Exhibit I. 

29. On information and belief, Capitol has sent threaten- 
ing telegrams to many of plaintiffs" suppliers, advertising out- 
‘lets and sale fulfillment organizations. 

’ 30. On information and belief, Capitol has released and 
i, nas begun actively to promote and sell in interstate commerce 
iE eheoughouk the United States a John Lennon album (the "Capitol 


! 


album") apparently made from the same tapes as the ones Lennon and 
| 


| 
i! 


i 


| priced at $5.98, a dollar below Capital's normal price for com- 


| Apple delivered to plaintiffs. 


31. On information and belief, the Capitol album is 


| parable albums. Moreover, as a result of a promotion sponsored 

| and subsidized by Capitol, it is being offered to the public in 

I the New York metropolitan area through the E.J. Korvette chain of 

| stores at a price of only $3.29. 

| 32. On information and belief, on or about February 13, 
1975, Lennon, during a live interview broadcast by radio station 

| WNEWFM in New York City, told his audience that the Adam VIII 

| abun was unauthorized and not genuine and urged the public not to: 


{ 
| 
buy it. Similar statements by defendants were reported in the 


| trade press. 
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COUNT I 


Restraint of Trade and 
Attempt to Monopolize 


33. Plaintiffs hereby incorporate paragraphs 1 through 
32 herein. 

34. On information and belief, defendants, in violation, 
-of Sections 1 and 2 of the Sherman Antitrust Act, 15 U.S.C. §§1 
“and 2, have agreed, combined and conspired with one another to 
, prevent plaintiffs from promoting and selling the album success 
Nury in interstate and foreign commerce and to monopolize the 


i trade for recordings by Lennon. 

} 35. In furtherance of their agreement, combination and 
conspiracy, defendants, acting individually or in concert: 

: A. harrassed and threatened, and continue to 
“harass and threaten, plaintiffs' suppliers, advertising outlets 
cand sale fulfillment organizations with litigation and loss of 
business; 

B. induced or sought to induce, and continue to 


ae or seek to induce plaintiffs' suppliers, advertising 
joutlets and sale fulfillment organizations to refuse to do busi- 


| 
| 
| 


| 


ness with and boycott plaintiffs; 


Cs offered, .and continue to offer plaintiff's 


icustomers, at an artifically low price, a product substantially 
us 


| similar to plaintiffs', thereby engaging in predatory price 


{ 
} 


icutting; 


i D. sought, and continue to seek to confuse 


4 


,plaintiffs' customers by falsely and deliberately representing 
i! 
oer the album is unauthorized and not a genuine recording by 
Liotnen. 


| 
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E. urged, and continue to urge plaintiffs cus- 


,-omers not to buy and to boycott the album; and 


F. engaged, and continue to engage in other 


i 3 
Na ca aah illegal and restrictive practices, all to the detriment 
i 


lof plaintiffs. 


} 36. 
! 


As a consequence, plaintiffs have been unable, and 
, continue to be unable to promote and sell the album in interstate 
| commerce in competition with the Capitol album. 
; 37. Plaintiffs have been damaged in the sum of 
$14,000,000. 
: COUNT IT 

Breach of the October i974 Agreement 
i 38. Plaintiffs hereby incorporate paragraphs 1 through 
|32 herein. 


39. Apple and Lennon have breached the Octoper 1974 


agreement. 
40. As a consequence, plaintiffs have been damaged in 
.the sum of $7,000,000. 
COUNT III 


Conspiracy to Induce Breach 
of the October 1974 Agreement 


Plaintiffs hereby incorporate paragraphs 1 through 
32 herein. 
4 42. On informaticn and belief, Capitol, EMI and Seider 
" have known of the October 1974 agreement for several months and 
‘have conspired and sehemed with one another to induce Lennon and 


| Apple to breach the Jctober 1974 agreement. 
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43. On information and belief, in furtherance of their 


| scheme and conspiracy, Capitol, EMI and Seider, acting individually 


| and in concert, falsely and maliciously advised Lennon and Apple 

' that they had no duty to honor the Gctober 1974 agreement and that 
|| they were required to record exclusively for Capitol. 

r 44y, On information and belief, certain of the tortious 
acts complained of herein were committed within the State 

i of New York. 

45. As a consequence, Lennon and Apple were induced to 
oEeace the Cctober 1974 agreement and plaintiffs were damaged in 
| the sum of $7,000,000. 

COUNT IV 


Tortious Interference With 
the October 1974 Agreement 


46. Plaintiffs nereby incorporate paragraphs 1 through 
32 herein. 
b7. On information and belief, Capitol, EMI and Seider, 
jacting individually and in concert, with knowledge of the October 
1974 agreement tortiously induced Lennon and Apple to eetes Les 
: 48, On information and belief, certain of the tortious 


‘acts complained of herein were committed within the State of 


New York. 


49. As a consequence, plaintiffs have been damaged in 


aia 


the sum of $7,000,090. 
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COUNT V 
Intentional Falsehood 


50. Plaintiffs hereby incorporate paragraphs 1 through 


it 
' 


132 herein. 

51. Defendants, acting individually and in concert, as 
part of a scheme and conspiracy to injure plaintiffs, have deli- 
lberately and falsely sourht, and continue to seek to induce the 
‘belief and create the impression that plaintiffs' production, sale 
and distribution of the album is unauthorized and illegal. 

| 52. As a consequence, plaintiffs have suffered, and 
Iwill continue to suffer damage to their reputation and good will 


i! 
land have sustained, and will continue to sustain a loss of profits 


ii 
land sales. Three New York television stations, WNEW (Channel 5), 
| 


IMOR-Tv (Channel 9) and WPIX (Channal 11) and a Boston television 
lstation, WLVI, have failed and refused to broadcast plaintiffs’ 
jadvertisements for the album. RCA Records has failed and refused 
‘to act as plaintiffs’ sale fulfillment organization for the album. 
queens Lithographing Corp. has failed and refused to print labels 
lfor plaintiffs' tapes. Plaintiffs anticipate that other television 
stations will not carry their advertisements and that many pvo- 
ippect ive customers will not purchase the album. 

| 53. On information and belief, certain of the tortious 
mack complained of herein were committed within the State of 

New York. 


54. Plaintiffs have sustained general damages of 


$7,000,000 and special damages of $7,000,000. 
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COUNT VI 
rraud 


55. Plaintiffs hereby incorporate paragraphs 1 through 


32 herein. 


56. If in fact Lennon or Apple were not free to enter 


into the October 1974 Agreement with plaintiffs because of a prior 


agreement with Capitol or others, then Lennon, Apple and Seider 
deliberately, by means of making statements and representations 
‘which they knew to be untrue, and for the purpose, and with the 
‘expectation, of causing plaintiffs to rely on said statements and 
‘representations, to plaintiffs' detriment, induced plaintiffs to 


‘enter into the October 1974 Agreement and to take actions and 


' 


, incur expenses aS a consequence thereof. 
i! 
f 57. Plaintiffs have been damaged in the sum of 
"$7,000,000. 
COUNT VII 
Unfair Competition and 

Conspiracy to Prevent Plaintiffs 

From Promoting and Selling the 


Album Successfully 
1 58. Plaintiffs hereby incorporate paragraphs 1 through 


t 


32 herein. 
ia 59. 


iio doa and schemed with one another to prevent plaintiffs from 


On information and belief, defendants maliciously 


yh 
, promot ing and selling the album successfully and have engaged and 


i 
|| are continuing tc engage in unfair competition with plaintiffs. 


' 


60. In furtherance of their scheme and conspiracy, de- 


3 
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A. harassed and threatened, and continue to harass 
na threaten, plaintiffs' suppliers, advertising outlets and 
fulfillment organizations; 
B. induced 


123 slie 2 ain ytlet 
, induce or seek to induce pf ffs' suppliers, advertising outlets 


“and sale fulfillment organizations to refuse to do business with 
t! 


“plaintiffs; 
Cy offered, and continue to offer plaintirfs' 
‘¢ustomers, and at an artificially low price, a product substan- 
‘tially identical to plaintiffs’; 
i Dd. sought, and continue to seek to confuse 
plaintiffs' customers by falsely and deliberately representing 
that the album is not 4a ne recording by Lennon; 
Ba urged and continue to urge plaintiffs' cus- 
“tomers not to buy the album; and 
Fi. engaged, and continue to engage in other im- 
‘proper, illegal and unfair practices, all to the detriment of 
plaintiffs. 
61. On information and belief, certain of the tortious 
acts complained of herein were committed within the State of 
New York. 
62. AS a consequence, plaintiffs have suffered, and will 
rene to suffer damage to their reputation and good will and 


“have Sustained, and will continue to sustain a loss of profits 
‘sales. Three New York televisio: Stations, WNEW (Channel 5), 


TV (Channel 9) and WPIX (Channel 11) and a Boston televis 


HH 


| Station, WLVI, have failed and refused to broadcas 


i 
tt 
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|| advertisements for the album. RCA Records has failed and refused 


Ito act as plaintiffs' sale fulfillment organization for the album. 


i 


lil Queens Lithographing Corp. has failed and refused to print labels 


| 
(for plaintiffs’ tapes. Piaintiffs anticipate that other tele- 


it 
| 


jvision stations will not carry their advertisements and that many 


i 


‘| 
'|prospective customers will not purchase the album. 
{ 


63. Plaintiffs have sustained general damages of 


t 


$7,000,000 and special damages of $7,000,000. 
: COUNT VIII 


c 


Prima Facile Tort 
64. Plaintiffs hereby incorporate paragraphs 1 through 
32 herein. 
: 65. On information and belief, defendants have wilfully, 
deliberately and maliciously conspired and schemed with one another 
.to cause plaintiffs injury. 
| 66. AS a consequence, plaintiffs have suffered, and will 
continue to suffer damage to their reputation and good will and have 
sustained, and will continue to sustain a loss of profits 
sales. Three New York television stations, WNEW (Channel 
TV (Channel 9) and WPIX (Channel 11) and a Boston television 
,station, WLVI, have failed and refused to broadcast plaintiffs' 
, advertisements for the album. RCA Records has failed and refused 
i 
to act as plaintiffs' sale fulfillment organization for the album. 
, Queens Lithographing Corp. has failed and refused to print labels 
‘for plaintiffs' tapes. Plaintiffs anticipate that other television 


stations will not carry their advertisements and that many pro- 


spective evstomers will not purchase the album. 
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; 67. As a consequence, plaintiffs have sustained general 


|| damages of $7,000,000 and special damages of $7,000,000. 


WHEREFORE: plaintiffs' demand judgment as follows: 
A. On Count I, against the defendants, jointly and 
i severally, in the sum of $42,000,000, being three times the amount 
| of plaintiffs’ damages; together with all the costs, including 
reasonable attorneys' fees, and disbursements of this action; 
! B. On Count II, damages against defendants Apple and 
| Lennon, jointly and severally, in the amount of $7,000,000; 

CG. On Count's III and IV, compensatory damages of 
| $7,000,000 and punit! damages of $15,000,000 against defendants 
" Capitol, EMI and Seider, fointly and severally; 
: D. On Counts V, VII and VIII, general damages of 


, $7,000,000 special damages 37,000,000 and punitive damages 


of $15,000,090 against defendants Lennon, Apple, Capitol, EMI 
der 


sei » jointly and seve.ally; 
|e On Count VI, veneral damages 


unitive damages 


and Seider, joint 
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nr 
a 


Reasonable attorneys' fees; 

G. Interest on each cause of action from the date of 
ithe commencement of this action; 

H. The costs and disbursements of this action; and 


b Such other and further ~elief as this Court deems 


{ 


‘proper. 


WALTER, CONSTON, SCHURTMAN & 
GUMPEL, P.C. 


Attorneys for Piaintiffs 
Big Seven Music Corp. and 
Adam VIII, Ltd. 

330 Madison Avenue 

New York, New York 10017 
(212) 682-2323 


25a 


Demand for Jury Trial. 


DEMAND FOR JURY TRIAL 


Plaintiffs hereby demand a trial by jury of all issues 


herein. 


' 


WALTER, CONSTON, SCHURTMAN & GUMPEL, P.C. 


A Member of the Firm 
Attorneys for Plaintiffs 
330 Madison Avenue 
New York, New York 10017 
(212) 682-2323 
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Exhibit A, Transcript of October 12, 1973 Hearing. 


UNITES STATES DISTRICT COURT 


SOUTHERN WiSTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP., 
Plaintiff, 
-against=- 


MACLEN MUGIC, INC., NORTHERN SONGS, 
LTD., and APPLE RECORDS, INC., 


Defendants. 


HON. THOMAS L. GRIESA, 


District Judge. 


October 12, 1973 
4:00 p.m. 


PPPEATUNICES : 


PEINMAN & KRASILOVSKY, ESQS. 


Attorncys for Plaintiff 
BY: WILLIAM KRASILOVSKY, ESQ. 


ORENSTEIN, ARNOW, SILVERMAN &@ BPARCHER, ESCs. 


Attorneys for Defendants Maclen Music and Nurthern 
BY3 iL. PETER PARCHER, ESQ., and 
PETER HENGER, ESQ. 


MARSHALL, ARATTER, GREENE, ALLISON & TUCKER, ESQS. 


Attorneys for Defendant Apple Records and Jon Lennon 
BY: MICHAEL GRAHAM, ESQ. 


35, C 


SUUTHEMI CIS LO Tuleh Gee Cree 
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THE COURT: Counsol notified me this morning ee : 


that this case hag been settled and they are present now a 
and wo would like to put on the record the agreement to 
discontinue the action and whatever else the partios want 
tq put on the record. 

Do you want to start, Hr. Graham? 

MR. GRMIAM: Yos. 

THE COURT: You are speaking on behalf of? mL 

HR. GRAHAM: Apple Records, Inc., New York, | 
a named defendant, and John Lennon, who is not a named 7 
defendant, but is a party to the settlement agreement. 

This action will bo discontinued with 
prajudice by plaintiff against all main defendants and the 
plaintiff Big Seven agrees to releace all claims it may 
have against John Lennon, arising out of the compdeliden 
"Come Together." 

Tha settlement agreement reached to dispose of 
this action is as follows: 

John Lennon ugreoo to record three songs 
bolonginy to Dig Seven publighers on hio noxt album. Tho 
songs which John Lennon intends to record at ti: s time pea: 
*You Can't Catch Me," “Angel Daby," and "Ya “a." | mee 

: Jolin Lennon reserves the right to alter th . 
last two songo, that is, "Angol Baby" and "Ya Ya" to any 


SU HERI OSA COLRT PEPCRTESS 
UMIIEO Staves Cover dewie 


anaes OONN SENDA 
Sm eS EE OE BSP A838 ORE om ee se 
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3 ee scnyane to Big Sevon but will in alt ovanenii 
record "You Can't Catch Mo." | : 
John Lennon will use his bost offorts to 
causo Apple, which is a composite of various corporations ;! 


to licenss to Big Seven, throo songs from tho Applo 


non-Beatleo catalogue currently in circulation, excluding 


only those songs composed by John Lennon and Yoko Ono 

Lennon together and those songs composed by Paul ; 
McCartney and Linda McCartncy together, to tho extont that |! 
any of those songs can be in any manncr considered to be a 
Apple non-Beatle product. 

In tho alternative, if Apple for any reason 
does not licenso threo songs to Big Sevan prior to 
Decembor 31, 1974. John Lennor agrees that he will record 

n additional two songs belonging to Big Scven, ono song 
to be recorded prior to December 31, 1974 and one Song - ms 
prior to December 31, 1975. 

At any time Mr. Lonnon can choose the jeeont 
alternative of recording two additional songs belonging to 
Big Seven and io not obligated to pursuc his undertaking 
‘er tawad Apple to make the songo available, tho three 
songs available to Big Seven if ho males such a solection. 


> MR. RRASILOVSKY: I bolicva there is one 


correction which Mr. Groham will approvo and that is that 


SQUIER DISTOKT Couey REF : 
ico je sy cidtaraaeth aie 


— one snes renner A aR [oduieceapugdieceetenacnaenmcesmanemenoienneee aan 
on : OO TT A LE EE RN IT NRE ES A AR NO, A A TEN MEM “Sr MIR 
RL A ES Sree “ 
LT RAE ee — 


» 
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tho licensing by Applo 'sfuro to tho liconsing’of the : 


recorded rondition as well as the mechanical reproduction © 
righto. 

HR. GRAHAM: Yoo, and that those licenses will 
be made to Dig Seven at Big Seven's customary rates, 
whatever thoy may bo at the current timo, and with such 
advances which are in curront practico which I understand 
to be a nominal advanca. ‘ 

HR. KRASILOVSKY: I havo no information as to 
the subject of advanoco and I would havo to rely upon 
whether Mr. Graham's information from my own client is 
according to that otatcmont. 

I have no information whatsoever about thero 
being any advance agrecd upon. 

| THE COURT: Acido from that understanding, is 
that the agreoment and do you stipulate to the discontinu- 
ance of this action? 

MR. RRASILOVSKY : I do, your Honor. This bee. 
boen confirmed by my cliont oxcept with rospoct to the 
question of advanco. 

THE COURT: Counsel for Northern Songs -- 

MR. PARCHER: If I may bo hoard bricfly. 

Neither Northorn nor Maclon can objoct to Big 


Soven discontinuing ito action againot it with projudica, 


STUTHER CISTRICT COURT LE FORTENS 
UWavee States Couny HOUSE 
Fast Sr’, MY. NY. UU Tu cep: OORT LA 7.4500 
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I would like to make ona statement to clarity 


1 fi 
my einai as to tho noxt albun. \ 


nt 
For the record, the noxt album being rises | 


v 


by John Lennon will be an album of hie next recordings ana! 


the next album will bo, in fact, tho. second album to be a 


roloased. 


Hi. GRAIAM: Tho liconaa, the mechanical 
liconse of the songo to bo rocorded by John Lennon 
bolonging tv tira catalogue of Dig Sovon, whother that 
bocomes throo songs or fivo songs, shall bo at tho 


otatutory rate of 2 centc por song. 


MR. KRASILOVGKY: That io corrcot. 


(a far 


THZ COURT: Anything olse on tho rocord? 


ewe 
ee 
rg 


Just so it ia absolutely cloar, tho action is* 


discontintcd with prejudico and without costs ap to any — 
party; io that corroct? 

MR. RAASILOVSKY: That io corroct. 

HR. PARCOBRs That io corroact. 

MR. GRAIAMs That io corroct, your Wonor. 

THe COURT: Thank you all vory much. 


(Court adjourn:da.) 


SOQUTHERN CIS etnedd petit REPORTERS 


<meta fr renee 


—— id oes 


covers Smee = pe sme a 
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Exhibit B, Letter dated Octoker 30, 1973. 


MENEESTE NED BENE PERO ORE ENE NPE ESON & EPUCKER 


BHO PNECR AND NEE NEW VOOEtR NON bergevs - 3*f. vo Puree 


October 30, 1973 


ios wo te ere] ” 

Lhe. Poteet Sere se 

fae ee 2 

Mew Yor, Lav Jers 306623 


Hes Pir Sn Mande Crp. we. 
Pe. m 24k, ines, et. al. 
7U Clhly. 1348 

mes athe Ve 


LO ce Se a ee a aeeRNNS 


Dear John: 


In accordsnee with our conversation when I 
met you in Califernia, a rettlenent arrecstroot with re- 
Speet to the goevesentitlded retion wan dter ted voen 
th? record oa (ct oe 22, 2G. & eope ef the trey 
CHoyb cantcining, Ue aesblenent aerec:cnt §6 emetic ced 
for your Fhles. . 

The settientnt arrecicent, an you bnew, pro- 
vides that you 311 recom three (3) corposttions, in 
whole or feo opemt, owed by Bip Seven ade Cerp. ("Big 
2 one), Ca tiar pe & bw snd Bee en (2) af the 
BON 5 LO 6G tee 4, Je whole a In pick, shAL? he 
"yen Con** f5e4% te’. You have the rinnt to echoece the 
reo awtap be (0) sear Prem the entire eacalorue of 
Cocparnitions belonciin, to Ble Seven. 


In adlitson, you nove ccreed, at your discre- 
tion, to perform citier of the follovinn: 


(A} To use your best efforts to cauce 
the appropriate Apple conpuny to license to 


SFST COPY AVAN ABLE 
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2. Joon Cre honnen 


v" 
Lt 3 ee 
¢: 


“¢ 
-Sf VCP 33, 1°73 


Pigg Seven threes (3) sous frem the Apple tlone 
He-.2S 3 ES: “ereepe currently du circulation. 
The thee: (5) cones to be Leensedt ennnot in- 
Clvude any cons ce: feed Josncly by Yoko Ono 
Srl yor sede Ce eee 1 jointed, by Linda 
eOCsetie es ont i ey ieCnvtneyv, to the extent 
ChES face et ns; Pons can be considered part 
Of the “ote Hower cle entalecue. bie Seven 
WA11 pre ta fee 4ts euntor ry royirlty rites 
at tue 4: Go lacensire, terether with dts 
CULE CM ave nee abo onreb thre wlth respect 
LO eveh of the three (3) componitionsa to be 
liecnicd; or 


oy 


(B) If the appropriate Apple conmrany, 
for any ressen, Goes not lleense noid three 
(3) sonrs to Nip Seven prior to Peeamber ys 
1974, you arree that yon wii] record tum (2) 
écdditional sores, in whole or in part, owned 
ys ee lee caer * «= F%% | 


* a a | a ee * % 
» 197M and one (1) sone prior to December ai. 
aS 755 


tS ene toy Naa rns-thave 
- ee bes 


Vith respeet to the three (3) sonra which you 
have agreed te reeere and the two.(2) addittonal songs 
Vhich sou vould rmecera if you seleet alternative (B), 
the rechanteal revalty to be patd to His: Seven for each 
corponit‘on reeordcd in vhole or in pert, shall be the 
Statutory royalty of $.02 per cornvosition. 


Yor our reeords, we vould apureelate your sifne 
ing and returr' nie the eneloned copy of this letter intte 
eating your conftrnution of the teres of the settlenent 


arreement as stated in the cnelosed transeript and this 
lctter. 


Very truly yours, 


Michael We. Graham 


MwIG/Je 
Encls. 


CONFIR UD 


SN 
eee at ae ee meen SRB Sean ROR ME Se 


f 


33a 


Exhibit C, Letter December 31, 1974, 


+ Tee PAA 
. 


MARSITINE DSR VE bb oe. 


der PNR WNP NGS NbN VY eotek 


December 31, 1974 


Big Seven !'usic Corporation 
17 West 60th Street 
New York, New York 10023 


Piq Seven Music Corp. v. 
Maclen Musie Ine., et al 
70 Civ. 1348 

oe. Nads 


Gentlemen: 


In accordance with the stipulation of settlement en- 
tered inte on October 12, 1973 with respect to the above-entitled 
matter,  —.case be advised that the following master recordings ° 
are available for licensing and that you may sclect three (3) of 
the following: 


Mary Hopkin Those Were the Days Apple 1801 


James Taylor Carolina on my find Apple 1805 
Badfinger Come and Get it — Apple 1815 
Badfinger Avple of My Lye 

Badfinger No Matter What Apple 
James Taylor Something's VUrong Apple 

Mary Hopkin Goodbye Apple 


Very truly yours, 


‘ 


a «ei OO oe 


DD:dl Dav Wobcertrers 


dD 


cc: ilr. MN. Wn. Krastlovshy 
424 Madison Avenue 
New York, N.Y. 
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ty? ) . 
iM anal Ie. 


January 9, 1975 


Mr. David Dolgenos 
Marshall, Bratter, 
Allison & Tucker 
430 Park Avenue 
New York, N.Y. 


Re: Big Seven Music v. 
Maclen Music Inc. 


Dear David, 


I was suprised,to say the least to receive your letter 
dated December 31,1974. The stipulation of settlement 
entered into on October 14, 1973, was breeched by John 
Lennon and since that time this entire matter has been 
resolved during meetings with John Lennon, iiarold Sider, 
(John Lennon's attorney) and myself. In accordance with 
the agreement reached during those negotiations, John 
Lennon has recorded sixteen (16) sides which I will mar- 
ket throughout the world by use of television advertising. 


Please adjust your records to indicate that the original 
stipulation is no longer of any effect. 


Best regards. 


Sincerely, 


Morris Levy 
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Oss 


7 ar rrr ee ETE ATT 

x fi : 6 b.- : ‘ Pra x er 2 ig ae Seer oan re ot a ~ f d Lbs, 

hie hi tO MT OREER TE SOT ye Be UPN 
Oe ee 


BPYDLAQCE OSE) CPAP ATTS TENG MIY OO LATSTE 1942 
THY CACHE NyK 
OOt WEY YORK Ny FFR 7 197% 
PMS MCWWTS Lovy 
CAME ROULTTTE SFenens, ING, 
17 @EST 6C ST¥EST NFU YOu vy 


AS yOU KNOW FYT PECOUNS, LTD. OVNS THE “OSCTees OF THE J104UN LENINOY 
ALBUM 
YOU HAVE WELEASEN OW PROYOSFE TN YSLFASFE FOW SALF TO THF ONBLIA, we 
AWE THE FXCLUSIVE GICTRISNTONS OF FMP BRODIT [a THF UNTTER STATFS 
AND YOU HAVE NOT C8TAINE} ANY APRENYAL OY FONTENT NOW THAT OF FMT TO 
RELEASE Ry YOU CF SAID AN ANMS, OVE DPWEET yore ATTENTION To NEW vey. 
GENERAL BUSINESS LAN, SECTION SEL, FUMTHER, YOU MAUVE NCT VERE TVED 
WRITTEN ANTHORIZATION 10 1:35 OF LENNON'S NAYE NB TY TVENESS [AM 
CONNECTION WITH DISTRIRIITION ME PHONOCHAPY RFCOPNS, VF ONT FY] 

1201 (Asem 


IMTEND TO HOLD YO Fitty VECRANGIA_S Fou ASty DAYAR ae ErUcN By wren 
N 

OF SUCH TNA THORTZ7°R SEI FASE NO SEMAN TUAT veri eA MOT crit Ay 
ADVEWTISE FCR SALE TAdh Ab Qi, PTebe TE y AY TM PR SETH y | AND Me DRA EASES 
TO MAKE <I" LAW NEYAND TOON £1 TEEPE TSIEN STAT IAW, SME eT IS Ine 
ACENCTES, PRESTINE PLANTS, ALQIY COUtR MANIIB ATER SS SET ATMS 


WHO PARTICIPATE VITH YOU IN Gite VN AUT UCM EZ EY Rey Pact ae Tue Aogue , 


CAPITOL #FOORDS,. ING. 
NNNN 


36a 


Exhibit F, Plaintiff's Telegram. 


Canitel hesord: Inc. 


‘oog wee Cedig op of tasks 1, 2073- €iease 
sovepe nahi tuaeb Sctovt dona mmecognddi sing 
Me asked ou, Rope Weeds dns. an. Joon Lewor. 
vrs bs testes fee? vite cur rere rtlista ororsa da apy 
wid) acti gou foliy accosneubls for ony dawics Sus- 


“y wae 


Nid ies -U52, 
by vorrt. 
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From Western Union = 1440 Broadway 
Feb. 12, 1975 


Attn: Morris Levy 


In response to your telegram of February 10%, we again advise you that 
neither EMI, the owner of the masters, nor we have granted approval 
or consent to your sale of Lennon albums or advertising same for sale. 
Neither Lennon nor Apple had the right or authority to grant to you 


television merchandising rights. You ure ugain advised that we propose 


to continue to make demands upon all television stations advertising 


agencies, pressing plant, album cover manufacturers and all others | 
who participated with you in such unauthorized sale and/or advertising 


to cease and desist from doing so forthwith. 


Capttol Records, Inc. 


erm ammeter" aes saemueenite ra —_— 


38a 


Exhibit H, Telegram February 10, 1975. 


WOMNYBT HSC 8) =e, oY Br Py 4- 
2°016986E042 02/11/75 western union di Oram. 404 = 
ICS LPMMTZZ CSP @ 


Salt MGM TOMT NEW YORK NY 100 O2044 1228P EST 
°F | 


ADAM VII LTO 
17 west 60 ST 
NEW YORK NY 10023 


THE USE OF MY RECORDED PERFURMANCES 4° MY NAME AND LIKENESS IN THE 
ALOUM ENTITLED "ROOTS" AND OR "JOHN LENNONS ROCK AND ROLL HITS" ANDO 
ADVERTISING IN CONNECTION THEREWITH 18 UNAUTHORIZED 

JOHN LENNON 


12126 EST 
MGMNY@T MSC 
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MGMNYLT HSA ALN | A Mt i 7 
2°038S74E043- 02/42/75 weslren union al Oram 
ICS IPmmTz77 CSP , 


2124217550 “GM TOMT NEW YORK Ny i178 O2012 QUSOP EST 
ze 


e UNITED s 


MMORTS LEVY, PRES 

BIG SEVEN MUSIC CORP BND 8 LTO 
17 wESt 60 §7 

NEw YORK NY 10023 


IN RESPONSE TO YOUR TELEGRAM OF FEB 1%, 1975 48 YOU ARE WELL AWARE 
THERE HAS NEVER BEEN ANY SGREFMERT &5 INDICATED THEREIN, JOHN LENNON 
DIO NOT SGREE ON BEHALF TF APPLE RECORDS INC CO FCR HIMSELS 
INONTVIQOUGLLY TO PECORD YOUR SELF STYLED "ROOTS" ALSUM FOR AIG BEVEN 
MUSIC CORP, NOR NID KE GRANT ALLEDGED TELEVISION “ERCHANDISING RIGHTS 
TO BIG SEVEN MUSIC CORP, I DEMAND Fe aT YOU PROVIDE ME WITH ANY WRITINGS 
ALLEOGED BY YOU TO CONTAIN ANY PURPORTED AGREEMENTS TO ANY OF THE 
FOLLOKINGS 1, YOUR USE OF JOHN LENNON'S NOME OF LIKENESS 2, LENNON'S 
PURPORTED AGREEMENT ON BEMALF OF wIMSELF INDIVINUSLLY TO RECORD THE 
SELF STYLED "ROOTS" 4LHU™ FOR AIG SEVEN “USIC CORD 4, LENNON'S 
PURPORTED AGREEMENT ON HEWALFE OF APPLE SECORDS INC TO RECORD THE SELF 
STYLED "KOOTS" ALRBUY FOR BIG SEVEN MUSIC CORP 4, ANY ALLEDGEOD GRANT OF 
MERCKAYNISING RIGHTS FROM JOWN LENNON TO BIG SEVEN “SIC CORP, 5, ANY 
ALLEDGED GOANT HY LESNTN ON REWALF QF AOPLE RECORDS INC OF 
MERCHANDISING RIGHTS TO RIG SEVEN MUSIC CORP 

MAROLO SEIOER 


fesl6 EST 


MGMNYIT KSb 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ene at <n 


BIG SEVEN MUSIC CORP. and 
ADAM VIII, LTD., 


Plaintiffs, 75 Civ. 1116 
(LFM) 
~against- 
SECOND AMENDED ANSWER AND 

JOHN LENNON, APPLE RECORDS, COUNTERCLAIM’ OF EMI RECORDS, 
INC., HAROLD SEIDER, CAPITOL, LIMITED 
RECORDS, INC. and EMI RECORDS, 
LIMITED, 


Defendants, 
-and- 
MORRIS LEVY, 
Ade: tional 


Defendant on 
Counterclaims. 


Defendant EMI Records, Limited ("EMI Records"), by its 


/ attorneys, hereby responds to plaintiffs' amended complaint, 


’ > amends its answer, and counterclaims as follows: 


1. Admits that plaintiffs purport to bring this action 
under Section 4 of the Clayton Act (15 U.S.C. § 15) and that 
plaintiffs claim that defendants and others violated the antitrust 
laws of cho United States (15 U.S.C. § 1 et seq.), and denies the 
other allegations of paragraph 1 of the complaint. 

2. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations of 
paragraphs 2 and 3 of the complaint, except admits the allegations 
of the first sentence of paragraph 2 of the complaint and admits 
the allegations of the first sentence of paragraph 3 of the 


complaint. 
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3. Admits that defendant John Lennon ("Lennon") is a 
well-known singer and songwriter of popular music, and states that 
it lacks knewhedge or .aformation sufficient to form a belief as 
to the truth of the other allegations of paragraph 4 of the 
complaint. 

4. Admits that defendant Apple Records, Inc. ("Apple") 
is a New York corporation, and states that it lacks knowledge or 
information sufficient to form a belief as to the truth of the 
other allegations of paragraph 5 of the complaint. 

5. Admits that defendant Capitol Records, Inc. 
("Capitol"), is a Delaware corporation, is authorized to do 
business in New York, maintains offices for the conduct of business 
in the City, County and State of New York, and distributes 
ithroughout the United States phonograph records and tapes of 
(popular music, and denies the other allegations of paragraph 6 
‘of the complaint. 

6. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations of 
paragraph 7 c” the complaint. 

7. Admits that EMI Records is an English corporation 
and denies the other allegations of paragraph 8 of the complaint. 

8. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations of 
paragraphs 9 and 10 of the complaint. 

9. Admits that an album entitled “Walls & Bridges" was 
released, refers thereto for the contents thereof, and states 
that it lacks knowledge or information sufficient to form a belief 
as to the tiuth of the other allegations of paragraph 11 of the 
complaint. 


10. Admits that an album entitled "Roots" was hereto~- 


fore advertised on television, and denies knowledge or information 
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sufficient to form a belief as to the truth of the other allega- 
tions of paragraphs 12, 13, 14, 15, 16, 17, 18, 19, 20, 21 and 
22 of the complaint. 

1l. Denies the allegations of paragraphs 23 and 24 of 
the complaint, except admits that Capitol sent a telegram, a copy 
of which is attached to the complaint as Exhibit E, and refers 
thereto for the terms thereof. 

12. Denies the sllegations of paragraph 25 of the 
complaint, except admits that Capitol received a telegram, a copy 
of which is attached to the complaint as Exhibit F, and refers 
thereto for the terms thereof. 

13. Denies the allegations of paragraph 26 of the 
udaiak, except admits that Capitol sent a telegram, a copy of 
‘which is attached to the complaint as Exhibit G, and refers thereto 
for the terms thereof. 


14. States that it Yacks knowledge or information 


sufficient to form a belief “a to the truth of the allegations of 


paragraph 27 of the complaint, except admits having been advised 
that Lennon sent a telegram. 

15. States that it lacks knowledge or information 

! sufficient to form a belief as to the truth of the allegations of 
paragraph 28 of the complaint, except admits having been advised 
‘that defendant Harold Seider ("Seider") sent a telegram. 

16. Admits that Capitol sent telegrams to certain 
television stations and others, refers thereto for the terms 
thereof, and denies the other allegations of paragraph 29 of 
the complaint. 

17. Admits that Capitol has released, promoted and sold 
and is promoting and selling throughout the United States, an 


album entitled "John Lennon Rock 'n‘ Roll" (“Capitol Album"), 
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"and states that it lacks knowledge or information sufficient to 
| form a belief as to the truth of the other allegations of 
paragraph 30 of the complaint. | 

18. Admits that a sum used by Capitol in connection 

‘with the Capitol Album is $5.98, states that Capitol is distribut- 
ing the Capitol Album in accordance with proper marketing 
practices, and-denies the other allegations of paragraph 31 .% 

the complaint. 

19. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations of 
paragraph 32 of the complaint. 

20. Incorporates herein paragraphs 1 - 19 hereof, 
inclusive, as its answer to paragraph 33 of the complaint. 


21. Denies the allegations of paragraphs 34, 35, 36 and 


' 37 of the complaint. 


w~ 


22. Incorporates herein paragraphs 1 - 19 hereof, 
inclusive, as its answer to paragraph 38 of the complaint. 

23. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraphs 39 and 40 of the complaint. 

24. Incorporates herein paragraphs i - 19 hereof, 
inclusive, as its answer to paragraph 41 of the complaint. 

25. Denies the allegations of paragraphs 42, 43, 44 and 
45 of the complaint. 

: 26. Incorporates herein parag.aphs 1 - 19 hereof, 
inclusive, as its answer to paragraph 46 of the complaint. 

27. Denies the allegations of paragraphs 47, 48 and 
49 of the complaint. 

28. Incorporates herein paragraphs 1 - 19 hereof, 


inclusive, as its answer to paragraph 50 of the complaint. 
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29. Denies the allegations of paragraphs 51, 53 and 54 
cf the complaint. 
30. Denies that plaintiffs have suffered and will con- 
tinue to suffer damage to their reputation and goodwill or have 
’ sustained and will continue to sustain a loss cf profits and s-les, 
and states that it lacks knowledge or information sufficient to 
form a belief as to the truth of the other allegations of para- 
graph 52 of the complaint. 
31. Incorporates herein paragraphs 1 - 19 hereof, 
inclusive, as its answer to paragre-* 55 of the complaint. 
32. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 56 of the complaint. 
33. Denies the allegations cf paragraph 57 of the 
complaint. 
24. Incorporates herein paragraphs 1 - 19 hereof, 
inclusive, as its answer to paragraph 58 of the complaint. 
35. Denies the allegations of paragraphs 59, 60, 61 and 
63 of the complaint. 
36. Denies that plaintiffs have suffered and will con- 
‘tinue to suffer damage to their reputation and goodwill or have 
“ gustained and will continue to sustain a loss of profits and 
sales, and states that it lacks knowledge or information suf- 
ficient to form a belief as to the truth of the other allegations 
of paragraph 62 of the complaint. 
37. Incorporates paragraphs 1 - 19 hereof, inclusive, 
as its answer to paragraph 64 of the complaint. 
38. Denies the allegations of paragraphs 65 and 67 of 
. the complaint. 


39. Denies that plaintiffs have suffered and will con- 


tinue to suffer damage to their reputation and goodwill or have 


ee) 


a 
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sustained and will continue to sustain a loss of srofits and sales, 
and states that it lacks kncwledge or information sufficient to 
form a belief as to the truth of the other allegations of para- 


graph 66 of the complaint. 


FIRST AFFIRMATIVE DEFENSE: 
40. The complaint fails to state a ci‘im against EM. 


Records upon which relief can be granted. 


SECOND AFFIRMATIVE DEFENSE: 

41. Plaintiffs had and have no right to cause the album 
of recorded masic entitled "Roots" which is the subject of this 
action to be recorded, manufactured, distribu~ed, ax3vertised, 
promoted or sold, and plaintiffs therefore lack s-unding to bring 


this action. 


THIRD AFFIRMATIVE DEFENSE: 
42. pon information and belief, plaintiff Big Seve: 
Music Corp. ("Big Seven") has assigned to plaintir Cam VIII, 
Ltd. ("Adam VIII"), aii of the rights ‘lg Seven purports tc nave 
in connection with the album entitled "Roots", and Big Seven 


therefore lacks standing to bring thi. <:tion. 


FOURTH AFFIRMATIVE DEFENSE: 

43. The “master” recording of the selections contained 
in the album entitled "Roots" referred to in the complaint, and 
ail antecedents of said: “master," were and are paid for and owned 
by EMI Records. 

44. t all times penkianna in the -omplaint, the 
"master" recording ci the selections ccntained in the album en- 


titled “Roots” and all antecedents of said “master,” were, and 


they are, the vroperty of EMI Xecords, and only EMI Records had 
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the right to grant approval of or consent to use of said “master" 
Or antecedents by plaintiffs. 

45. At all times mentioned in the complaint, Capitol 
held and was the owner in the United States, and in other speci- 
. fied places, of exclusive rights to distribute, advertise, pro- 

mote and sell phonograph records and tapes derived from said 

"master" recording and antecedents thereof owned by EMI Records. 

46. At no time did EMI Records or Capitol approve or 

consent to the manufacture, distribution, advertising, promotion 
or sale by plaintiffs or either of them of phonograph records or 
“tapes derived from said “master” recording or said antecedents, 
or derived from duplicates thereof, and any use thereof by 


‘plaintiffs was unauthorized and unlawful. 


FIFTH AFFIRMATIVE DEFENSE: 
47.  T£ Apple purported to grant to plaintiffs, or either 
of them, rights as claimed by plaintiffs in the complaint herein, 
then such purported grant of rights was ineffectual and void by 


1 


, reason of the fact that Apple did not have the right or authcrity 


to Grant to plaintiffs, or either of them, such rights. 


SIXTH AFFIRMATIVE DEFENSE: 

48. If Apple did have the right and authority to grant 
to plaintiffs the rights claimed by plaintiffs in the complaint 
‘herein, then, upon information and belief, any purported grant of 
such rights to plaintiffs through the acts of Lennon was void and 
ineffectual by reason of the fact that Lennon did not have power 
or authority to act fox or on behalf of Apple and, upon informa- 
tion and belief, Lennon's lack of power or authority was known to 


plaintiffs at all times mentioned in the complaint. 
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SEVENTH AFFIRMATIVE DEFENSE: 


49. If Lennon, allegedly acting individually or on 
behalf of Apple, purported to grant to plaintiffs rights as 
alleged in paragraphs 13, 15 and 16 of the complaint and elsewhere 
therein, then, upon information and belief, such purported grant 
of rights was ineffectual, void and not binding, inasmuch as, 
upon information and belief, no consideration from plaintiffs 
passed or was promised by plaintiffs, or either of them, to 


Apple. 


EIGHTH AFFIRMATIVE DEFENSE: 

50. If Lennon purported to grant to plaintiffs rights 
as alleged in paragraphs 13, 15 and 16 of the complaint and else- 
where therein, then such alleged grant of rights was not binding 
on any of the defendants inasmuch as, upon information and belief, 
the same constituted an alleged grant of rights which were not to 
be performed or exercised within one year and hence any such 
purported grant of rights was void and unenforceable under 
applicable statutes of frauds, including § 5-701, New York General 


Obligations Law. 


NINTH AFPIRMATIVE DEFENSE: 

51. Upon information and belief, the alleged agreement 
of October, 1974, referred to in paragraph 13 of the complaint and 
elsewhere therein, if such occurred, was void and unenforceable 
by reason of being vague, indefinite, incomplete and otherwise 
without the specificity required by law to comprise an enforce- 


able agreement or undertaking. 


TENTH AFFIRMATIVE DEFENSE: 


52. If it is the claim of plaintiffs that, in making the 


_ agreement alleged in paragraphs 13, 15 and 16 of the complaint 


& 


e 


48a 
Second Amended Answer of EMI. 


—_ 


and elsewhere therein, Lennon granted to plaintiffs the right to 
use his name and likeness in connection with the sale of phono- 
graph records, then such alleged grant of rights was not binding, 
inasmuch as, upon information and belief, such alleged grant of 
rights was not made in writing duly signed by Lennon and hence 


was unenforceable under § 50 and § 51, New York Civil Rights Law. 


— 
ELEVENTH AFFIRMATIVE DEFENSE: 


53. The Court lacks jurisdiction over the claims 
asserted in paragraphs 38 - 67, inclusive, of the complaint, be- 
cause the claims asserted in paragraphs 33 - 37, inclusive, of 
the complaint are insubstantial. 


FIRST COUNTERCLAIM AGAINST BIG SEVEN, 
ADAM VIII AND MORRIS LEVY -- LANHAM ACT: 


54. EMI Records makes this counterclaim pursuant to 
Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a) (1970), and 
the jurisdiction conferred upon the Court by Section 33 of said 
Act, 15 U.S.C. § 1121 (1970), to recover its damages for and ob- 
tain an injunction against violations of said Section 43(a) by 
Big Seven, Adam VIII and Morris Levy ("Levy"). 

55. This counterclaim arises out of the same trans- 
actions and occurrences which are the subject matter of plain- 
tiffs' complaint herein, and does not require for its adjudication 
the presence of any third party over whom the Court cannot acquire 
jurisdiction. 

56. EMI Records repeats and realleges, and incorporates 
herein, each allegation of paragrapns 2, 5 and 7 hereof. 

57. Pursuant to Rule 13(h), Fed. R. Civ. P., Levy, 
upon information and belief the President of Big Seven and Adam 
VIII since at least October 1973 and otherwise engaged ir the 


music-entertainment business at all times relevant herett,, is 


F 
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hereby joined as a defendant to this counterclaim. Levy main- 
tains a business office and conducts business in the City, County 
and State of New York. 

58. On or about January 26, 1967, and prior to any of 
the acts of Big Seven, Adam VIII and Levy complained of herein, 
Lennon and the other members of the music group known as the 
Beatles entered into a written agreement ‘with The Gramophone 
Company, Limited ("Lennon-EMI Fecords agreement"}. On or about 
July 1, 1973, The Granophone Company, Limited, changed its name 
to SMI Records and all of the former's rights in the Lennon-EMI 
Records agreement became and remain vested in EMI Records. The 
Lennon-EMI Records agreement is for a term ending January 26, 
1976. Pursuant to the Lennon-EMI thoonte agreement, Lennon 
granted to EMI Records the exclusive, world-wide rights, among 
other things, to manufacture, distribute and sell recordings of 
Lennon music performances, as well as the exclusive, world-wide 
rights to use Lennon's name and likeness in connection with said 
manufacture, distribution and sale. 

59. On or about September 1, 1969, and prior to any 
of the acts of Big Seven, Adam VIII and Levy complained of here- 
in, EMI Records entered into a written agreement with Apple ("EMI 
Records-Apple agreement"), wherein EMI Records granted to Apple, 
until January 26, 1976, among other things, exclusive rights to 
manufacture, distribute and sell in the United States, and in 
other specified places, recordings of Lennon music performances, 
and the exclusive rights to use Lennon's name and likeness in 
connection with said manufacture, distribution and sale. 

60. On or about September 1, 1969, Apple entered into 
an agreement with Capitol and a subsidiary of Capitol which sub- 


sequently mersed with Capitol ("Apple-Capitol agreement"), where- 


in Apple granted to Capitol and Capitol's former subsidiary, until 
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January 26, 1976, among other things, the exclusive rights to 
distribute and sell in the United States, and in other specified 
places, recordings of Lennon music performances, and the exciusive 
rights to use Lennon's name and likeness in connection with said 
distribution and sale. Capitol and Capitol's former subsidiary 
agreed to pay EMI Records sums based upon the amount of Capitol]'s 
Sales of recordings of Lennon music performances. 

61. The Lennon-EMI Records agre. *en*, the EMI Records- 
Apple agreement, and the Apple-Capitol agres:ent have all been in 
force and effect continuously since executed and all remain in 
force and effect. 

62. Lennon is and at all times relevant heretc was a 
celebrated musician, entertainer, performer, composer and record- 
ing star of unique talents, who has become and continues to be 
one of the best known and most successful music-entertainment 
personalities of our time. 


63. The rights to manufacture, distribute and sell 


recordings of Lennon music performances and to use Lennon's name 


and likeness in connection therewith are property rights of 
extraordinary value, being worth millions of dollars. 

64. EMI Records and Capitol have devoted very substan- 
tial and continuing financial and human resources to develop, 
‘exploit and utilize their exclusive contractual rights with 
regard to recordings of Lennon music performances. EMI Records 
and Capitol have applied extensive and successful production, 
promotional, marketing and distribution techniques and efforts in 
connection with their respective rights in recordings of Lennon 
music performances, involving expenditures by them of millions of 
dollars. Through these efforts, EMI Records and Capitol have 


been and are in large part responsible for the growth and 
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maintenance of the huge market which has been created for record- 
ings of Lennon music performances. 

65. Upon information and belief, in or about November 
1974, Lennon, at Levy's request, gave Levy possession of a rough, 
preliminary tape recording of certain Lennon music performances 
("Tape"), for the sole purpose of allowing Levy to listen te 


said Tape. The music performances recorded on the Tape were 


Lennon's musical interpretations of a number of selections of 


“rock and roll" music. The preliminary, roughly edited quality 
of the Tape was such that no record company would ordinarily have 
issued it to the public without first causing it to be edited and 
processed to produce a "master" recording of technically satis- 
factory sound quality. The Tape was subsequently supplemented, 
processed and edited into a “master” recording from which phono- 
graph records and commercial tapes were ‘intended to be produced, 
manufactured, marketed, distributed and sold pursuant to and 
under the terms of the Lennon-EMI Records, EMI Records~-Apple and 
Apple-Capitol agreements. 

66. The costs of producing, recording, processing and 
editing the music performances on the Tape, and of other Lennon 
music performances not on the Tape, and the costs of the "master" 
recording intended to be made, and which was made, in connection 
therewith, were very substantial and were paid by EMI Records. 

The Tape was the exclusive property of EMI Records. At no time 
did Lennon, Apple, EMI Records, or Capitol authorize or purport 
to authorize Big Seven, Adam VIII or Levy, or any other person or 
entity, to use the Tape for the purpose of producing, duplicating, 
manufacturing, promoting, distributing or selling any recording of 


Lennon music performances. 
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67. In 1973, 1974 and early 1975, Capitol undertook 
extensive preparations to release, distribute and sell an album of 
Lennon “rock and roll" music performances ("Capitol Album") con- 
taining, among other recordings of Lennon music performances, some 
but not all of the Lennon music performances on the Tape. The 
Capitol Album was withheld from release pending Capitol's 
completion, in early 1975, of its pre-release preparations for the 
Capitol Album, including Capitol's pre-release publicity campaign 
which, as of February 1975, was well underway. The Capitol Album 
was released in February 1975 and entitled “John Lennon Rock 'n' 
Roll". 

6€ mon information and belief, prior to the release 
of the Capito: Album, and in or about February 1975, Big Seven, 
Adam VIII and Levy began to promote publicly, offer for sale and 
sell to the public, throughout the United States, a phonograph 
album recording and a t « recording of Lennon music performances, 
entitled "John Lennon Sings the Great Reck & Roll Hits -- Roots” 
("Roots Album"). Upon information and belief, the Roots Album 
was produced from the Tape owned by EMI Records of which Levy 
obtained possession in November 1974, and not from the subsequently 
supplemented, processed and edited "master" recording. At no time 
did Lennon, Apple, EMI Records or Capitol authorize or purport to 
authorize Big Seven, Adam VIII or Levy, or any other person or 
entity, to manufacture, promote, distribute or sell the Tape, 
"master" recording, or Roots Album, 

69. In promoting and selling the Roots Album, Big 
Seven, Adam VIII and Levy have extensively and commercially 
exploited recordings of Lennon music performances, and have 


extensively and commexcially used Lennon's name, likeness and 


music performances, and have falsely represented and implied to 
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the public that the Roots Album was and is aut. orized by Len.on, 
Apple, EMI Records and Capitol. The foregoing uses, descriptions, 
representations, anu .mplications were made by Big Seven, Adam 
VIII and Levy without the consent of Lennon, Apple, EMI Records, 
Capitol, or any of them. The foregoing uses, descriptions, repre- 
sentations and implications by Big Seven, Adam VIII and Levy have 


deceived and confused and are deceiviny and confusing the public, 


including purchasers and prospective purchasers cf Lennon albums, 


into believing that the Roots Aibum was authorized by Lennon, 
Apple, EMI Records and Capitol, or any of them. 

70. Big Seven's, Adam VIII's and Levy's promotion and 
sale of the Roots Album, including but not limited to the record 
; jacket thereof and thei: promotional and sales techniques and 
statements in connection with the Roots Album, and the Roots Album 
itself, are of inferior quality and do iot meet the high standards 
of quality the public has come to expect of a recording of Lennon 
music performances, and of recordings owned, promoted, distributed 
and sold by EMI Records and Capitol. In addition, the Roots 
Album jacket included advertising for other performers and other 
albums, a practice in which Capitol and EMI Records would not 
engage in connection with Lenron albums. The inferior quality of 
tr Roots Album and of its promotion and sale by Big Seven, Adam 
VIII and Levy, and the impressions of cheapness produced thereby, 
have diminished Lennon's stature ani the stature of EMI Records 
and Capitol in the minds of the public, including purchasers and 
prospective purchasers of Lennon albums. Said diminution in the 
stature of Lennon, EMI Recor‘= 1d Capitol has significantly 
reduced the value of EMI Records' rights in recordings of Lennon 
music performances, and otherwise has damaged EMI Records. 


i 
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71. As a result of Big Seven's, Adam VIII's and Levy's 
conduct related to the Roots Album, substantial sales of the 
Capitol Album have been lost and EMI Records accordingly has 
received smaller payments from Capitol attributable to the Capitol 
Album than it would have received but for the unauthorized, 
deceptive and confusion-producing acts of Big Seven, Adam VIII 
and wevy in connection with the Roots Albun. 

72. The .aauthorized, false, deceptive and confusion- 
producing uses, descriptions, representations and implications by 
Big Seven, Adam VIII and Levy related to the Roots Album were 
made by them in connection with their manufacture, premotion and 
‘sale of the Roots Album in interstate commerce throughout the 
United States, in violation of EMI Records' rights under 
Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a) (1970). 

73. By reason of the conduct alleged in this counter- 
claim, EMI Records has been and continues to be damaged by Big 
Seven, Adam VIII and Levy, jointly and severally, in an amount 
exceeding $200,000, the exact amount to be determined at trial, 
and is entitled to its damages and injunctive relief from further 
injury. 

SECOND COUNTERCLAIM AGAINST BIG SEVEN, 
ADAM VIII AND MORRIS LEVY -- UNFAIR 
COMPET: SION: 

74. EMI Records hereby repeats and realleges, and 
incorporates herein, each allegation of paragraphs 2, 5, 7, 55 
and 57-70, inclusive, hereof. 

75. Big Seven, Adam VIII and Levy, knowing they lacked 
any authorization or right to do so, intentionally and maliciously, 
and in knowing disregard of the rights of EMI Records and others, 


manufactured, promoted and sold the Roots Album throughout the 
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United States. Big Seven's, Adam VIII's and Levy's actions in 


connection with the Roots Album were and are in wrongful, in- 
tentional and malicious derogation of EMI Records' contractual 
rights. As a result of Big Seven's, Adam VIII's and Levy's wrong- 
ful, intentional and malicious acts of unfair competition alleged 
in this counterclaim, EMI Records has lost and continues to lose 
substantial sums due to the diminished sales of and revenues from 
the Capitol Album, the market for the Capitol Album and other 
recordings of Lennon music performances has been permanently 
damaged, and EMI Records has been otherwise damaged. 

76. By reason of the conduct alleged in this counter- 
claim EMI Records has been and continues to be damaged by Big 
Seven, Adam VIII and Levy, jointly and severally, in an amount 
which exceeds $200,000, the exact amount to be established at 
trial, and is entitled to its damages, and punitive damages of 
- $300,000, and injunctive relief from further injury. 

. THIRD COUNTERCLAIM AGAINST BIG SEVEN, 
ADAM VIII AND MORRIS LEVY -- MISAPPROPRIATION: 

77. EMI Records hereby repeats and realleges, and 
incorporates herein, each allegation of paragraphs 2, 5, 7, 55 
and 57-70, inclusive, hereof. 

78. Big Seven, Adam VIII and Levy intentionally and 
maliciously misappropriated and exploited the Tape owned by EMI 
' Records, aid EMI Records' and Capitol's rights in connection with 
‘recordings of Lennon music performances, for Big Seven's, Adam 
‘ VIII's and Levy's own commercial use and advantage. As a result 
of Big Seven's, Adam VIII's and Levy's intentional and malicious 
misappropriation and exploitation of the Tape and of EMI Records' 
and Capitol's rights in connection with recordings of Lennon 


music performances, EMI Records has been deprived of the profits 
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it would have made but for Big Seven's, Adam VIII's and Levy's 
misappropriation and exploitation of the Tape and said rights, 
and Big Seven, Adam VIII and Levy have wrongfully profited from 
their misappropriation and exploitation of the Tape and said 
rights. 

79, By reason of the conduct alleged in this counterclaim, 
EMI Records has been and continues to be damaged by Big Seven, 
Adam VIII and Levy, jointly and severally, in an amount exceeding 


$200,000, the exact amount to be established at trial, and is 


futher entitled to punitive damages of $300,(00, and injunctive 


relief from further injury. 


FOURTH COUNTERCLAIM AGAINST BIG SEVEN, 
ADAM VIII AND MORRIS LEVY -- INTERFERENCE 
WITH ADVANTAGEOUS RELATIONS: 

80. EMI Records hereby repeats and realleges, and 
incorporates herein, each allegation of paragraphs 2, 5, 7, 55 
and 57-70, inclusive, hereof. 

81. At all times material hereto, Big Seven, Adam VIII 
and Levy knew that Lennon was party to a contractual agreement 
with EMI Records pursuant to which agreement EMI Records owns 
exclusive world-wide rights with regard to recordings of Lennon 
music performances. Big Seven, Adam VIII and Levy knew at all 
times material hereto *hat no person or entity could lawfully enter 
into an agreement with Lennon to exploit commercially recordings 
of Lennon music performances without the authorization of EMI 
Records. Big Seven, Adam VIII and Levy knew at all times material 
hereto that the Lennon-EMI Records agreement, the EMI Records- 
Apple agreement and the Apple-Capitol agreement were in force and 
effect. 

82. Notwithstanding Big Seven's, Adam VIII's and Levy's 


knowledge of the usiness relations between and among Lennon, EMI 
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Records, Apple and Capitol; Big Seven, Adam VIIi and Levy sought 


to induce Lennon and Apple to breach Lennon's and Apple's re- 
spective agreements with EMI Records and Capitol, and otherwise 
sought to interfere with the advantageous business relations 
between and among Lennon, EMI Records, Apple and Capitol. 

83. The acts undertaken by Big Seven, Adam VIII and 
Levy to induce said breaches and interfere with said advantageous 
relations include but are not limited to the facts set forth in 
this counterclaim. Said acts were undertaken for the purposes of 
disrupting, interrupting and terminating the advantageous business 
relations between and among Lennon, EMI Records, Apple and Capitol 
by, among other things, seeking to cause antagonism and disputes 
between and among them. Said acts of Big Seven, Adam VIII and 
Levy were undertaken to the end that they might secure for them- 
selves economic advantage at the expense of, and in derogation of 
the contractual and other advantageous business relations between 
and among, Lennon, EMI Records, Apple and Capitol. Said acts of 
Big Seven, Adam VIII and Levy were undertaken intentionally and 
maliciously, for the purpose, among others, of making, and said 
acts did make, performance of the Lennon-EMI Records agreement and 
the Apple-Capitol agreement impossible with respect to the Capitol 
Album, since the manufacture, promotion, distribution and sale of 
the Roots Album destroyed the market exclusivity that the Capitol 
Album would otherwise have had, and said acts have otherwise 
injured Capitol and EMI Records. Moreover, the benefits flowing 
to EMI Records under the Lennon-EMI Records agreement have been 
significantly impaired due to the reduced sales of the Capitol 
Album caused by said acts, and signif.cantly impaired by the 
injury to and depreciation of the market for both the Capitol 


Album and other recordings of Lennon music performances caused 
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84. By reason of the conduct alleged in this counter- 
Claim, EMI kecords has been and continues to be damaged by Big 
Seven, Adam VIII and Levy, jointly and severally, in an amount 
exceeding $200,000, the exact amount to be determined at trial, 
and is entitled to its damages, punitive damages of $300,000, 

‘and injunctive relief from further injury. 
FIFTH COUNTERCLAIM AGAINST BIG SEVEN, 
ADAM VIII AND MORRIS LEVY -- COPYRIGHT: 

85. EMI Records hereby repeats and realleges, and 
incorporates herein, each allegation of paragraphs 2, 5, 7, 55 
and 57-70, inclusive, hereof. 

86 The music on the Tape embodies the unique artistry 
and rendition which only Lennon could' contribute thereto. 
Lennon's unique artistry and rendition on the Tape made the Tape 


' exceedingly valuable and the right to publish the Tape or any part 


thereof exceedingly valuable. From the time the music on the Tape 


was first recorded, continuously to date, EMI Records has owned 
exclusively the common law copyright in the Tape. Under said 
common law copyrigiit, EMI Records owned the exclusive right of 
first publication of the Tape and every part thereof. By publish- 
ing the Tape and the Roots Album, Big Seven, Adam VIII and Levy 
intentionally and maliciously infringed EMI Records' common law 
copyright in the Tape. 

87. By reason of the conduct alleged in this counter- 
claim, EMI Records has been and continues to be inane by Big 
Seven, Adam VIII and Levy, jointly and severally, in an amount 
exceeding $200,000, the exact amount to be determined at trial, 
and is entitled to its damages, and punitive damages cf 


$300,000. 


59a 


Second Amended Answer of EMI. 


WHEREFORE, defendant EMI Records, Limited demands 


t 
judgment as follows: . 

1. Dismissing the complaint as against defendant EMI 
Records, Limited, together with the costs and disbursements of 
the action. 

2. On its first, second, third and fourth counterclaims, 
and each of them, that Big Seven Music Corp., Adam VIII, Ltd., 
Morris Levy, their agents, officers, representatives, attorneys, 
Successors and assigns and all those persons in active concert or 
participation with each or any of them be permanently restrained 
and enjoined from manufacturing, promoting, distributing, selling 
or offering to sell, or causing to be manufactured, promoted, 
distributed, sold or offered for sale any recording of a John 
Lennon music performance. 

3. On its first counterclaim, compensatory damages in 
an amount exceeding $200,000, the exact amount to be determined 
at trial. 

4. On its second counterclaim, compensatory damages in 
an amount exceeding $200,000, the exact amount to be determined at 
trial, and punitive damages in the amount of $300,600. 

5. On its third counterclaim, compensatory damages in 
an amount exceeding $200,000, the exact amount to be determined at 
trial, and punitive damages in the amount of $300,000. 

6. On its fourth counterclaim, compensatory damages in 
an amount exceeding $200,000, the exact amount to be determined at 
trial, and punitive damages in the amount of $500,000. 

7. On its fifth counterclaim, compensatory damages in 
an amount exceeding $200,000, the exact amount to be determined at 


trial, and punitive damages in the amount of $300,000. 
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8. Such other and further relief as the Court may deem 


just and proper. 


HOGAN & HARTSON 

815 Connecticut Avenue 
Washington, D. C. 20006 
(202) 331-4500 


py HP 


E. Barrett Prettyman, Jr. 


GRANETT & GOLD, P.C. 

1350 Avenue of the Americas 
New York, New York 10019 
(212) 246-2060 


Attorneys for Defendant 
EMI Records, Limited 


Dated: October 23, 1975. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. and 
ADAM VIII, LTD., 


Plaintiffs, 75 Civ. 1116 
(LFM) 
~against- 
SECOND AMENDED ANSWER AND 


' JOHN LENNON, APPLE RECORDS, COUNTERCLAIMS OF CAPITOL 


INC., YAROLD SEIDER, CAPITOL RECORDS, INC. 
RECORDS, INC. and EMI RECORDS, 
LIMITED, 
Defendants, 
-and- 
MORRIS LEVY, 
Additional 


Defendant on 
Counterclaims. 


Defendant Capitol Records, Inc. ("Capitol"), by its 
attorneys, hereby responds to plaintiffs’ amended complaint, 


amends its answer, and counterclaims as follows: 


l. Admits that plaintiffs purport to bring this action 


under Section 4 of the Clayton Act (15 U.S.C. § 15) and that 


plaintiffs claim that defendants and others violated the anti- 
trust laws of the United States (15 U.S.C. § 1 et seg.), and 
denies the other allegatiors of paragraph 1 of the complaint. 

2. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations of 
paragraphs 2 and 3 of the complaint, except admits the allegations 
of the first sentence of paragraph 2 of the complaint and admits 


the allegations of the first sentence of paragraph 3 of the 


complaint. 
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3. Admits that df*: dant John Lennon ("Lennon") is a 
well-known singer and songwriter of popular music, and states that 
it lacks knowledge or information sufficient to form a belief as 
to the truth of the other allegations of paragraph 4 of the 
‘complaint. 


4. Admits that defendant Apple Records, Inc. ("Apple") 


"is a New York corporation, and states that it lacks knowledge or 


information sufficient to form a belief as to the truth of the 
other allegations of paragraph 5 of the complaint. 

5. Admits that Capitol is a Delaware corporation, is 
authorized to do business in New York, maintains offices for the 
conduct of business in the City, County and State of New York, 
and distributes throughout the United States phonograph re -u.ds 
and tapes of popular music, and denies the other allegations of 
‘paragraph 6 of the complaint. 

6. States that it lacks knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of 
paragraph 7 of the complaint. 

7. Admits that defendant EMI Records, Limited ("EMI 
Records") is an English corporation and denies the other allega- 
tions of paragraph 8 of the complaint. 

8. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations of 
paragraphs 9 and 10 of the complaint. 

9. Admits that an album entitled "Walls & bridges" was 
released, refers thereto for the contents thereof, and states that 
it lacks knowledge or information sufficient to forma belief as 
to the truth of the other allegations of paragraph 11 of the 


complaint. 
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10. Admits that an album entitled "Roots" was heretofore 


advertised on television, and denies knowledge or information suf- 
ficient to form a belief as to the truth of the other allegations 
of paragraphs 12, 13, 14, 15, 16, 17, 18, 19, 20, 21 and@ 22 of the 
complaint. 

ll. Denies the allegations of paragraphs 23 and 24 of 
the complaint, except admits that Capitol sent a telegram, a copy 
of which is attached to the complaint as Exhibit E, and refers 
thereto for the terms thereof. 

12. Denies the allegations of paragraph 25 of the com- 
plaint, except admits that Capitol received a telegram, a copy of 
which is attached to the complaint as Exhibit F, and refers 
thereto for the terms thereof. 

13. Denies the allegations of paragraph 26 of the 
complaint, except admits that Capitol sent a telegram, a copy of 
which is attached to the complaint as Exhibit G, and refers there- 


to for the terms thereof. 


14. States that it lacks knowledge or information suf- 


ficient to form a belief as to the truth of the allegations of 
. paragraph 27 of the complaint, except admits having been advised 
‘that Lennon sent a telegram. 

15. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations of 
paragraph 28 of the complaint, except admits having been advised 
that defendant Harold Seider ("“Seider") sent » telegram. 

16. Admits that Capitol sent telegrams to certain tele- 
vision stations and others, cefers thereto irr the terms thereof, 
and denies the other allegations of paragraph 29 of the complaint. 

17. Admits that Capitol has released, promoted and sold 


and is promoting and selling throughout the United States, an 
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album entitled “John Lennon Rock 'n' Roll" (“Capitol Album"), 
and states that it lacks knowledge or information sufficient to 


form a belief as to the truth of the other allegations of para- 


graph 30 of the complaint. 


18. Admits that a sum used by Capitol in connection with 
the Capitol Album is $5.98, states that Capitol is distributing the 
Capitol Album in accordance with proper marketing practices, and 
denies the other allegations of paragraph 31 of the complaint. 

19. States that it lacks knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of 
paragraph 32 of the complaint. 

20. Incorporates herein paragraphs 1 - 19 hereof, 
inclusive, as its answer to paragraph 33 of the complaint. 

21. Denies the allegations of paragraphs 34, 35, 36 and 
37 of the complaint. 

22. Incorporates herein paragraphs 1-19 hereof, 
inclusive, as its answer t«. paragraph 38 of the complaint. 

23. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraphs 39 and 40 of the complaint. 

24. Incorporates herein paragraphs 1-19 hereof, 
inclusive, as its answer to paragraph 41 of the complaint. 

25. Denies the allegations of paragraphs 42, 43, 44 
and 45 of the complaint. 

26. Incorporates herein paragraphs 1-19 hereof, 
inclusive, as its answer to paragraph 46 of the complaint. 

27. Denies the allegations of paragraphs 47, 48 
49 of the complaint. 

28. Incorporates herein paragraphs 1-19 hereof, 


inclusive, as its answer to paragraph 50 of the complaint. 
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29. Denies the alleyations of paragraphs 51, 53 and 


54 of the complaint. 


30. Denies that plaintiffs have suffered and will 
continue to suffer damage to their reputation and goodwill or 
have sustained and will continue co sustain a loss of profits and 
sales, and states that it lacks knowledge or information suffi- 
cient to form a belief as to the truth of the other allegations 
of paragraph 52 of the complaint. 

31. Incorporates herein paragraph 1-19 hereof, in- 
clusive, as its answer to paragraph 55 of the complaint. 

32. States that it lacks knowledge or information 
sufficient to form a belief as to the truth of the allegations 
paragraph 5€ of the complaint. 

33. Denies the allegations of paragraph 57 of the 

‘ complaint. 

34. Incorporates herein paragraphs 1-19 hereof, in- 
clusive, as its answer to paragraph 58 of the complaint. 

35. Denies the allegations of paragraphs 59, 60, 61 
and 63 of the complaint. 

36. Denies that plaintiffs have suffered and will con- 
tinue to suffer damage to their reputation and goodwill or have 
sustained and will continue to sustain a loss of profits and 
sales, and states that it lacks knowledge or information sufficient 
to form a belief as to the truth of the other allegations of para- 
graph 62 of the complaint. 

37. Incorporates paragraphs 1-19 hereof, inclusive, 
as its answer to paragraph 64 of the complaint. 

38. Denies the allegations of paragraphs 65 and 67 of 


the complaint. 
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39. Denies that plaintiffs have suffered and will con- 
tinue to suffer damage to their reputation and goodwill or have 
sustained and will continue to sustain a loss of profits and 
sales, and states that it lacks knowledge or information sufficient 
to form a belief as to the truth of the other allegations of 


paragraph 66 of the complaint. 


FIRST AFFIRMATIVE DEFENSE: 
40. The complaint fails to state a claim against Capitol 


upon which relief can be granted. 


SECOND AFFIRMATIVE DEFENSE: 

41. Plaintiffs had and have no right to cause the album 
of recorded music entitled "Roots" which is the subject of this 
action to be recorded, manufactured, distributed, advertised, 
promoted or sold, and plaintiffs therefore lack standing to bring 


this action. 


THIRD AFFIRMATIVE DEFENSE: 
42. Upon informatior and belief, plaintiff Big Seven 
Music Corp. ("Big Seven") has assigned to plaintiff Adam VIII, 
Ltd. ("Adam VIII"), all of the rights Big Seven purports to have 
in connection with the album entitled "Roots", and Big Seven there- 


fore lacks standing to bring this action. 


FOURTH AFFIRMATIVE DEFENSE: 

43. The “master” recording of the selections contained 
in the album entitled "Roots" referred to in the complaint, and 
all antecedents of said “master,” were and are paid for and owned 
by EM1 Records. 

44. At all times mentioned in the complaint, the 


“master” recording of the selections contained in the ‘album 
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entitled “Roots,” and all antecedents of said “master,” were, and 


they are, the property of EMI Records, and only EMI Records had 
the right to grant approval of or consent to use of said "master" 
or antecedents by plaintiffs. 

45. At all times mentioned in the complaint, Capitol 
held ana was the owner in the United States, and in other speci- 
fied places, of exclusive richts to distribute, advertise, pro- 
mote and sell phonograph records and tapes derived from said 
“master” recording and antecedents thereof owned by EMI Records. 

46. At no time did EMI Records or Capitol approve or 
consent to the manufacture, distribution, advertising, promotion 
or sale by plaintiffs or either of them of phonograph records or 
tapes derived from said “master” recording or said antecedents, or 
derived from duplicates thereof, and any use thereof by plaintiffs 


was unauthorized and unlawful. 


FIFTH AFFIRMATIVE DEFENSE: 

47. If Apple purported to grant to plaintiffs, or either 
of them, rights as claimed by plaintiffs in the complaint herein, 
then such purported grant of rights was ineffectual and void by 
reason of the fact that Apple did not have the right or authcrity 


to grant to plaintiffs, or either of them, such rights. 


SIXTH AFFIRMATIVE DEFENSE: 

48. If Apple did have the right and authority to grant 
to plaintiffs the rights claimed by plaintiffs in the complaint 
herein, then, upon information and belief, any purported grant of 
such rights to plaintiffs through the acts of Lennon was void and 
ineffectual by reason of the fact that Lennon did not have power 
or authority to act for or on behalf of Apple and, upon irforma- 


tion and belief, Lennon's lack of power or authority was known to 


plaintiffs at all times mentioned in the complaint. 
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SEVENTH AFFIRMATIVE DEFENSE: 

49. If Lennon, allegedly acting individually or on be- 
half of Apple, purported to grant f< p-cintiffs rights as alleged 
in paragraphs 13, 15 and 16 of the complaint and elsewhere there~ 
in, then, upon information and belief, such purported grant of 
rights was ineffectual, void and not binding, inasmuch as, upon 
information and belief, no consideration from plaintiff$ passed or 


was promised by plaintiffs, or either of them, to Apple. 


EIGHTH AFFIRMATIVE DEFENSE: 

50. If Lennon purported to grant to plaintiffs rights 
as alleged in paragraphs 13, 15 and 16 of the complaint and else- 
where therein, then such alleged grant of rights was not binding 
on any of the defendants inasmuch as, upon information and belief, 
the same constituted an alleged grant of rights which were not to 
be performed or exercised within one year and hence any such pur- 
ported grant of rights was void and unenforceable under applicable 
statutes of frauds, including § 5-701, New York General Obliga- 


tions Law. 


NINTH AFFIRMATIVE DEFENSE: 
51. Upon information and belief, the alleged agreement 
of October, 1974, referred to in paragraph 13 of the complaint 


and elsewhere therein, if such occurred, was void and unenforce- 


able by reason of being vague, indefinite, incomplete and other- 


‘wise without the specificity required by law to comprise an en- 


forceable agreement or undertaking. 


TENTH AFFIRMATIVE DEFENSE: 
52. If it is the claim of plaintiffs that, in making 


the agreement alleged in paragraphs 13, 15 and 16 of the complaint 
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and elsewhere therein, Lennon granted to plaintiffs the right to 
use his name and likeness in connection with the sale of phono- 
graph records, then such alleged grant of rights was not binding, 
inasmuch as, upon information and belief, such alleged grant of 
rights was not made in writing duly signed by Lennon and hence 


was unenforceable under § 50 and § 51, New York Civil Rights Law. 


ELEVENTH AFFIRMATIVE DEFENSE: 

53% The Court lacks jurisdiction over the 
claims asserted in paragraphs 38-67, inclusive, of the complaint, 
because the claims asserted in paragraphs 33-37, inclusive, of 
the complaint are insubstantial. 

FIRST COUNTERCLAIM AGAINST BIG SEVEN, 
ADAM VIII AND MORRIS LEVY - LANHAM ACT: 

54. Capitol makes this counterclaim pursuant to 
Section 43(a) of the Lanham Act, 15 U.S.C. § 1125{(a) (1970), and 
the jurisdiction conferred upon the Court by Section 39 of said 
Act, 15 U.S.C. § 1121 (1970), to recover its damages for and 
obtain an injunction against violations of said Section 43(a) by 
Big Seven, Adam VIII and Morris Levy ("Levy"). 

55. This counterclaim arises out of the same trans- 


actions and occurrences which are the subject matter of plaintiffs 


complaint hervin, and does not require for its adjudication the 


presence of any third party over whom the Court cannot acquire 
jurisdiction. 
56. Capitol hereby repeats and realleges, and incor- 
porates herein, each allegation of paragraphs 2, 5 and 7 hereof. 
S& 537. Pursuant to Rule 13(h), Fed. R. Civ. P., Levy, upon 


information and belief the President of Big Seven and Adam VIII 
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since at least October 1973 and otherwise engaged in the music- 
entertainment business at all times relevant hereto, is hereby 
joined as a defendant to this counterclaim. Levy maintains a 
business office and conducts business in the City, County and 
State of New York. 


58. On or about January 26, 1967, and prior to any of 


the acts of Big Seven, Adam VIII and Levy complained of herein, 


Lennon and the other members of the music group known as the 
Beatles entered into a written agreement with The Gramophone 
Company, Limited ("Lennon-EMI Records agreement"). On or about 
July 1, 1973, The Gramophone Company, Limited, changed its name 
to EMI Records and all of the former's rights in the Lennon-EMI 
Records agreement became and remain vested in EMI Records. The 
.Lennon-EMI Records agreement is for a term ending January 26, 
1976. Pursuant to the Lennon-EMI Records agreement, Lennon 
granted to EMI Records the exclusive, world-wide rights, among 
other things, to manufacture, distribute and sell recordings of 
Lennon music performances, as well as the exclusive, world-w’‘ je 
rights to use Lennon's name and likeness in connection with sa.d 
manufacture, distribution and sale. 

59. On or about September 1, 1969, and prior to any of 
the acts of Big Seven, Adam VIII and Levy complained of herein, 
EMI Records entered into a written «greement with Apple ("EMI 
Records-Apple agreement"), wherein EMI Records granted to Apple, 
until January 26, 1976, among other things, exclusive rights to. 
manufacture, distribute and sell in the United States, and in 
other specified places, recordings of Lennon music performances, 
and the exclusive rights to use Lennon's name and likeness in 


connection with said manufacture, distribution and sale. 
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66. On or about September 1, 1969, Apple entered into 
an agreement with Capitol and a subsidiary of Capitol which sub- 
sequently merged with Capitol ("Apple-Capitol agreement"), wherein 
Apple granted to Capitol and Capitol's former subsidiary, until 
January 26, 1976, among other things, the exclusive rights to 
distribute and sell in the United States, and in other specified 
places, recordings of Lennon music performances, and the exclusive 
rights to use Lennon's name and likeness in connection with said 
distribution and sale. 

61. The Lennon-EMI Records agreement, the EMI Records- 
Apple agreement, and the Apple-Capitol agreement have all been 


in force and effect continuously since executed and all remain 


‘in force and effect. 


62. Lennon is and at all times relevant hereto was a 
‘celebrated musician, entertainer, performer, composer and record- 
ing star of unique talents, who has become and continues to be 
one of the best known and most successful music-entertainment 
personalities of our time. 

63. The rights to manufacture, distribute and sell 
recordings of Lennon music performances and to use Lennon's name 
and likeness in connection therewith are property rights of 
extraordinary value, being worth millions of dollars. 

64. Capitol and EMI Records have devoted very sub- 
stantial and continuing financial and human resources to develop, 
exploit and utilize their exclusive contractual rights with 
regard to recordings of Lennon music performances. Capitol and 
EMI Records have applied extensive and successful production, 
promotional, marketing and distribution techniques and efforts 


in connection with their respective rights in recordings of 
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- Lennon music performances, involving expenditures by them of 


millions of dollars. Through these efforts, Capitgl and EMI 


Records have been and are in large part responsivie for the 
growth and maintenance of the huge market which has been created 
for recordings of Lennon music performances. 

65. Upon information and belief, in or about November 
1974, Lennon, at Levy’s request, gave Levy possession of a rough, 
preliminary tape recording of certain Lennon music performances 
("Tape"), for the sole purpose of allowing Levy to listen to said 
Tape. The music performances recorded on the Tape were Lennon's 
musical interpretations of a number of selections of “rock and 
roll" music. The preliminary, roughly edited quality of the Tape 
was suc hat no record company would ordinarily have issued it 
to the public without first causing it to be edited and processed 
to produce a “master” recording of technically satisfactory sound 
quality. The Tape was subsequently supplemented, processed and 
edited into a "master" recording from which phonograph records 
and commercial tapes were intended to be produced, manufactured, 
marketed, distributed and sold pursuant to and under the terms of 
the Lennon-EMI Records, EMI Records-Apple and Apple-Capitol 
agreements. 

66. The costs of producing, recording, processing and 
editing the music performances on the Tape, and of other Lennon 
music performances not on the Tape, and the costs of the "master" 
recording intended to be made, and which was made, in connection 
therewith, were very substantial and were paid by EMI Records. 
The Tape was the exclusive property of EMI Records. At no time 
did Lennon, Apple, EMI Records, or Capitol authorize or purport 
to authorize Big Seven, Adam VIII or Levy, or any other person or 
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* 


entity, to use the Tape for the purpose of producing, duplicating, 
‘Manufacturing, promoting, distributing or selling any recording 
of Lennon music performances. 

67. In 1973, 1974, and early 1975, Capitol undertook 
extensive preparations to release, dfstribute and sell an album 
of Lennon “rock and roll" music performances ("Capitol Album") 
containing, among other recordings cf Lennon music performances, 
some but not all. of the Lennon music performances on the Tape. 
The Capitol Album was withheld from release pending Capitol's 
completion, in early 1975, of its pre-release preparations for 
the Capitol Album, including Capitol's pre-release publicity 
campaign which, as of February 1975, was well underway. The 
Capitol Album was released in February 1975 and entitled "John 
Lennon Rock '‘n‘' Roll". 

68. Upon information and belief, prior to the release 
of the Capitol Album, and in or about February 1975, Big Seven, 
Adam VIII and Levy began to promote publicly, offer for sale and 
sell to the public, throughout the United States, a phonograph 
album recording and a tape recording of Lennon music performances, 
entitled "John Lennon Sings the Great Rock & Roll Hits -- Roots" 
(“Roots Album"). Upon information and belief, the Roots Album 
was produced from the Tape owned by EMI Records of which Levy 
obtained possession in November 1974, and not from the subse- 
quently supplemented, processed and edited “master” recording. 
At no time did Lennon, Apple, EMI Records or Capitol authorize 
Or purport to authorize Big Seven, Adam VIII or Levy, or any 
vther person or entity, to manufacture, promote, distribute or 
sell the Tape, “master"“ recording, or Roots Album. 


69. in promoting and selling the Roots Album, Big 


Seven, Adam VIIi and Levy have extensively an 
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exploited recordings of Lennon music performances, and have 
extensively and commercially used Lennon's name, likeness and 
music performances, and have falsely represented and implied to 
the public that the Roots Album was and is authorized by Lennon, 
Apple, EMI Records and Capitol. The foregoing uses, descriptions, 
representations, and implications were made by Big Seven, Adam 
VIII and Levy without the consent of Lennon, Apple, EMI Records, 
Capitol, or any of them. The foregoing uses, descriptions, 
representations and implications by Big Seven, Adam VIII and Levy 
have deceived and confused and are deceiving and confusing the 
public, including purchasers and prospective purchasers of Lennon 
albums, into believing that the Roots Album was authorized by 
Lennon, Apple, EMI Records and Capitol, or any of them. 

70. Big Seven's, Adam VIII's and Levy's promotion and 
sale of the Roots Album, including but not limited to the record 
jacket thereof and their promotional and sales techniques and 
statements in connection with the Roots Album, and the Roots 
Album itself, are of inferior quality and do not meet the high 
standards of quality the public has come to expect of a recording 
of Lennon music performances, and of recordings owned, promoted, 
distributed and sold by EMI Records and Capitol. In addition, 
the Roots Album jacket included advertising for other performers 
and other albums, a practice in which Capitol and EMI Records 
would not engage in connection with Lennon albums. The inferior 
quality of the Roots Album and of its promotion and sale by Big 
Seven, Adam VIII and Levy, and the impressions of cheapness pro- 
duced thereby, have diminished Lennon's stature and the stature of 


EMI Records and Capitol in the minds of the public, including 


purchasers and prospective purchasers of Lennon albums. Said 
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diminution in the stature of Lennon, EMI Records and Capitol has 
Significantly reduced the value of Capitol's rights in recordings 
of Lennon music performances, and otherwise has damaged Capitol. 

71. As a result of Big Seven's, Adam VIII's and Levy's 
conduct related to the Roots Album, substantial sales of the 
Capitol Album have been lost and Capitol accordingly has obtained 
smaller revenues attributable to the Capitol Album than it would 
have received but for the unauthorized, deceptive and confusion- 
producing acts of Big Seven, Adam VIII and Levy in connection with 
the Roots Album. 

72. The unauthorized, false, deceptive and confusion- 
producing uses, descriptions, representations and implications 
by Big Seven, Adam VIII and Levy related to the Roots Album were 
made by them in connection with the manufacture, promotion and 
sale of the Roots Album in interstate commerce throughout the 
United States, in violation of Capitol's rights under Section 
43(a) of the Lanham Act, 15 U.S.C. § 1125(a) (1970). 

73. By reason of the conduct alleged in this counter- 
claim, Capitol has been and continues to be damaged by Big Seven, 
haan VIII and Levy, jointly and severaily, in an amount exceed- 
ing $300,000, the exact amount to be determined at trial, and is 
entitled to its damages and injunctive relief from further injury. 

SECOND COUNTERCLAIM AGAINST 
BIG SEVEN, ADAM VIII AND MORRIS LEVY 
-- UNFAIR COMPETITION: 

74. Capitol hereby repeats and realileges, and incor- 
porates herein, each allegation of paragraphs 2, 5, 7, 55 and 
57-70, inclusive, hereof. 


75. Big Seven, Adam VIII and Levy, knowing they lacked 


any authorization or right to do so, intentionally and maliciously, 
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and in knowing disregard of the rights of Capitol and others, 
manufactured, promoted and sold the Roots Album throughout the 
United States. Big Seven's. Adam VIII's and Levy's actions in 
connection with the Roots Album were and are in wrongful, inten- 
tional and malicious derogation of Capitol's contractual rights. 
As a result of Big Seven's, Adam VIII's and Levy's wrongful, 
intentional and malicious acts of unfair competition alleged in 
this counterclaim, Capitol has lost and continues to lose sub- 
stantial sums due to the diminished sales of and revenues from 
the Capitol Album, the market for the Capitol Album and other 
recordings of Lennon music performances has been permanently 
: eee. and Capitol has been otherwise damaged. 

76. By reason of the conduct alleged in this counter- 
claim, Capitol has been and continues to be damaged by Big Seven, 
Adam VIII and Levy, jointly and severally, in an amount which 
exceeds $300,000, the exact amount to be established at trial, 
and is entitled to its damages, and punitive damages of $400,000, 
and injunctive relief from further injury. 

THIRD COUNTERCLAIM AGAINST BIG 
SEVEN, ADAM VIII AND MORRIS LEVY 
--_MISAPPROPRIATION: 

77. Capitol hereby repeats and realleges, and incor- 
porates herein, each allegation of paragraphs 2, 5, 7, 58 and 
57-70, inclusive, hereof. 

78. Big Seven, Adam VIII and Levy intentionally and 
maliciously misappropriated and exploited the Tape owned by 
EMI Records, and EMI Records’ and Capitol's rights in connection 
with recordings of Lennon music performances, for Big Seven's, 


Adam VIII's and Levy's own commercial use and advantage. AS a 


result of Big Seven's, Adam VIII's and Levy's intentional and 
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malicious misappropriation and exploitation of the Tape and of 
EMI Records' and Capitol’s rights in connection with recordings 
of Lennon music performances, Capitol has been deprived of the 


profits it would have made but for Big Seven's, Adam VIII's and 


Levy's misappropriation and exploitation of the Tape and said 


rights, and Big Seven, Adam VIII and Levy have wrongfully profited 
from their misappropriation and exploitation of the Tape and said 
rights. 

79. ‘By reason of the conduct alleged in this counter- 
claim, Capitol has been and continues to be damaged by Big Seven, 
Adam VIII and Levy, jointly and severally, in an amount exceeding 
$300,000, the exact amount to be established at trial, and is 
further entitled to punitive damages of $400,000, and injunctive 
relief from further injury. 

FOURTH COUNTERCLAIM AGAINST 
BIG SEVEN, ADAM VIII AND MORRIS LEVY 
~~ INTERFERENCE WITH ADVANTAGEOUS RELATIONS: 

80. Capitol hereby repeats and realleges, and incor- 
porates herein, each allegation of paragraphs 2, 5, 7, 55 and 
57-70, inclusive, herecf. 

81. At all times material hereto, Big Seven, Adam VIII 
and Levy knew that Lennon was party to a contractual agreement 
with EMI Records pursuant to which agreement EMI Records owns 
exclusive world-wide rights with regard to recordings of Lennon 
music performances. Big Seven, Adam VIII and Levy knew at all 
times material hereto that no person or entity could lawfully 
enter into an agreement with Lennon to exploit commercially 
recordings of Lennon music performances without the authorization 
of EMI Records. Big Seven, Adam VIiI and Levy knew at all times 


material hereto that the Lennon-EMI Records agreement, the EMI 
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_ Records-Apple agreement and the Apple-Capitol agreement were in 
. force and effect. 
82. Notwithstanding Big Seven's, Adam VIII's and Levy's 
, knowledge of the business relationships between and among Lennon, 
EMI Records, Apple and Capitol; Big Seven, Adam VIII and Levy 
| sought to induce Lennon and Apple to breach Lennon's and Apple's 
‘ respective agreements with EMI Records and Capitol, and otherwise 
‘sought to interfere with the advantageous business relations 
between and among Lennon, EMI Records, Apple and Capitol. 


83. The acts undertaken by Big Seven, Adam VIII and 


Levy to induce said breaches and interfere with said advantageous 


relations include but are not limited to the facts set forth in 
this counterclaim. Said acts were undertaken for the purposes of 
disrupting, interrupting and terminating the advantageous business 
relations between and among Lennon, EMI Records, Apple and Capitol 
by, among other things, seeking to cause antagonism and disputes 
between and among them. Said acts of Big Seven, Adam VIII and 
Levy were undertaken to the end that they might secure for them- 
selves economic advantage at the expense of, and in derogation of 
the contractual and other advantageous business relations between 
and among, Lennon, EMI Records, Apple and Capitol. Said acts of 
Big Seven, Adam VIII and Levy were undertaken intentionally and 
maliciously, for the purpose, among others, of making, and said 
acts did make, performance of the Lennon-EMI Records agreement and 
the Apple-Capitol agreement impossible with respect to the Capitol 
Album, since the manufacture, promotion, distribution and sale of 
the Roots Album destroyed the market exclusivity that the Capitol 
Album would otherwise have had, and said acts have otherwise 
injured Capitol and EMI Records. Moreover, the benefits flowing 


to Capitol pursuant to its contractual rights have been 
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significantly impaired due to the reduced sales of the Capitol 
Album caused by said acts, and significantly impaired by the 
injury to and depreciation of the market for both the Capitol 
Album and other recordings of Lennon music performances caused 
by said acts. 

84. By reason of the conduct alleged in this counter- 
claim, Capitol has been and continues to be damaged by Big 
Seven, Adam VIII and Levy, jointly and severally, in an amount 
exceeding $300,000, the exact amount to be determined at trial, 
and is entitled to its damages, and punitive damages of 
$400,000, and injunctive relief from further injury. 

FIFTH COUNTERCLAIM AGAINST BIG 
SEVEN, ADAM VIII AND MORRIS LEVY -- 
COPYRIGHT: 

85. Capitol hereby repeats and realleges, and incor- 

porates herein, each allegation of paragraphs 2, 5, 7, 55 and 


57-70, inclusive, hereof. 


86. The music on the Tape embodies the unique artistry 


and rendition which only Lennon could contribute thereto. 
Lennon's unique artistry and rendition on the Tape made the Tape 
exceedingly valuable and the right to publish the Tape or any 
part thereof exceedingly valuable. From the time the music on 
the Tape was first recorded, continuously to date, EMI Records 
has owned exclusively the commun law copyright in the Tape. 
Under said common law copyright, EMI Records owned the exclusive 
right of first publication of the Tape and every part thereof. 
By publishing the Tape and the Roots Album, Big Seven, Adam 
VIII and Levy intentionally and maliciously infringed EMI 


Records’ common law copyright in the Tape. Pursuant to Capitol's 
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contractual rights, the lawful use of said common law copyright 
was an extremely important and valuable asset of and ~conomic 
advantage to Capitol. 

87. By reason of the conduct alleged in this counter- 
claim, Capitol has been and continues to be damaged by Big Seven, 
Adam VIII and Levy, jointly and severally, in an amount exceeding 
$300,060, the exact amount to be determined at trial, and is 


entitled to its damages and punitive damages of $400,000. 


WHEREFORE, defendant Capitol Records, Inc., demands 


judgment as follows: 


1. Dismissing the complaint as against defendant 
Capitol Records, Inc., together with the costs and disbursements 
of the action. 

2. On its first, second, third and fourth counter- 
claims, and each of them, that Big Seven Music Corp., Adam VIII, 
Ltd., Morris Levy, their agents, officers, representatives, 
attorneys, successors and arsigns and all those persons in 


active concert or participation with each or any of them be 


permanently restrained and enjoined from manufacturing, promoting, 


distributing, selling or offering to sell, or causing to be manu- 
factured, promoted, distributed, sold or offered for sale any 
recording of a John Lennon music performance. 

3. On its first counterclaim, compensatory damages 
in an amount exceeding $300,000, the exact amount to be deter- 
mined at trial. 

4. On its second counterclaim, compensatory damages 

amount exceeding $300,000, the exact amount to be deter- 


at trial, and punitive damages in the amount of $400,000. 
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5. On its third counterclaim. compensatory damages 


amount exceeding $300,000, the exact amount to be deter- 


at trial, and punitive damages i: the amount of $400,000. 
6. On its fourth counterclaim, compensatory damages 
amount exceeding $300,000, the exact amount to be deter- 
at trial, and punitive damages in the amount of $400,000. 
7. On its fifth counterclaim, compensatory damages 
amount exceeding $300,000, the exact amount to be deter- 
at trial, and puniti: samages in the amount of $400,000. 


8. Such other and further relief as the Court may 


deem just and proper. 


Dated: 


HOGAN & HARTSON 

815 Connecticut Avenue 
Washington, D. C. 20006 
(202) 331-4500 


ey - 
By ht Piel 
E. Barrett Prettyman, Jr. 
GRANETT & GOLD, P.C. 
1350 Avenue of the Americas 


New York, New York 10019 
(212) 246-2060 


Solomon Granett pr 


Atterneys for Defendant 
Capitol Records, Inc. 


October 23, 1975. 
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UNITED STATES DISTRICT COUR” 
SOUTHERN DISTRICT OF NEW YORK 


a ee ee ae ee ee ee ee er ee ee 


BIG SEVEN MUSIC CORP. and 
ADAM VIII, LTD., 


Plaintiffs, 
75 civ. 1116 
-against~ (LFM) 
JOHN LENNON, APPLE RECORDS, INC., 3 ANSWER TO AMENDED COM- 
HAROLD SEIDER, CAPITOL RECORDS, PLAINT AND COUNTER- 
INC. and EMI RECORDS, LIMITED, CLAIM OF APPLE 
RECORDS, INC. 
Defendants, 
-and- 
MORRIS LEVY, 
Additional 


Party Named in 
Counterclaim. 


Defendant, APPLE RECORDS, INC. ("APPLE"), 
wv its atterneys, Cleary, Gottlieb, Steen & Hamilton, for 
its answer to the amended complaint served on October 17, 1975: 
1. Admits that plaintiffs purport to bring Count I 


of this action under Section 4 of the Clayton Act, 75 


U.S.C. § 15, and purport to base Counts Ii through VIII 


of this action on “pendent jurisdiction" and denies 
each and every other allegation of paragraph 1 of the 


complaint. 


2. Denies that it has knowledge or informa- 
sion sufficient to form a belief as to the truth of 
the allegations contained in paragraphs 2 and 3 of 


the complaint. 
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3. Admits the allegations contained in 


paragraphs 4 and 5 of the complaint, except denies that 


Apple is actively engaged in interstate or foreign 
commerce or in doing business in the City, County 
and State of New York. 


4. Admits that Capitol Records, Inc. 
("Capitol") maintains an office for the conduct of 
business in the City, County and State of New york 
and denies that it has knowledge or information suf- 
ficient to form a belief as to the truth of the other 


allegations contained in paragraph 6 of the complaint. 


5. Admits that Harold Seider is an attorney 
and that he has, at certain times, acted as an ad- 
visor to John Lennon ("Lennon") and denies the other 
allegations of paragraph 7 of the complaint. 

6. Denies that it has knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the allegations contained in paragraph 8 of the 
complaint. 

7. Admits that on October 12, 1973 an 
action entitled Big Seven Music Corp. v. Maclen Music, 
Inc., et al., 70 Civ. 1348 (S.D.N.Y.), was settled in 
open court; that a true copy of the transcript of the 
hearing embodying the terms of the said "October 1973 
settlement" is attached to the complaint as Exhibit A; 


respectfully refers to said transcript for the terms 
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thereof: and denics cach and every other allegation 
contained in paragraph 9 of the complaint. 

8. Admits the allegations of paragraph 
10 of the complaint. 

9. Denies each and every allegation of 
paragraph 11 of the complaint that pertains to or is 
intended to refer to Apple or Lennon, except admits 
that the album "Walls and Bridges", released in September, 
1974, did not include “you Can't Catch Me", that it 
included a song entitled “ya, Ya", and that it did 
not include any other Big Seven Music Corp. ("Big 
Seven") song. 

10. Admits the allegations of paragraph 12 of the 
complaint and avers and alleges that Apple was not connected 
with or responsible for the performance of any acts under the 
settlement to which reference is made in paragraph 9 of the 
complaint and that, as reflected in a letter dated December 
31, 1974, ( a copy of which is attached to the complaint 
as Exhibit C), Big Seven was offered its choice of three 


master recordings for licensing from a list of seven master 


recordings owned or controlled by Apple Records Inc.) a 


California corporation 

ll. Denies e:~. and every allegation of para- 
graphs 13, 14, 15 and 16 of the complaint that pertains 
to or is intended to refer to Apple or Lennon, and 
denies that it has knowledge or information sufficient 
to form a belief as to the truth of the other allega- 


tions contained therein. 
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12. Denies that it has knowledge or 
information sufficient to form a belief as to the 
truth of the allegations contained in paragraph 17 
of the complaint. 

13. Upon information and belief, admits that 
Big Seven received a letter from the attorneys for Lennon 
offering to license three selections to Big Seven and that a 
true copy of said letter is attached to the complaint 
as Exhibit C; refers to Exhibit C for the terms there- 
of; denies that said attorneys were acting for Apple: 
and denies that it has knowledge or information suf- 
ficient to forma belief as to the truth of the other 
allegations of paragraph 18 of the complaint. 

14. Upon information and belief, admits that the 
attorneys for Lennon received a letter from Morris Levy 
("Levy") (dated January 9, 1975) responding to their letter 
(dated December 31, 1974), that a copy of Levy's letter is 
attached to the couplaint as Exhibit D, and that 
a portion of said response is quoted in paragraph 19 
of the complaint; and denies that it has knowledge or 
information sufficient to form a belief as to the 
truth of the other allegations of paragraph 19 of the 
complaint. 

15. Upon information and belief, denies the 
allegations of paragraph 20 of the complaint. 

16. Denies that it has knowledge or informa- 


tion sufficient to form a belief as to the truth of 
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the allegations contained in paragraphs 21, 22, 23, 
24, 25 and 26 of the complaint. 

17. Admits the allegations of paragraph 27 
of the complaint. 

18. Upon information and belief, admits the 
allegations contained in paragraph 28 of the complaint. 


19. Denies that it has knowledge or information 


sufficient to form a belief as to the truth of the alle- 


gations contained in paragraph 29 of the complaint. 

20. Admits that Capitol has released and 
has begun to promote and sell in interstate commerce 
throughout the United States an album entitied “John 
Lennon Rock 'n Roll" (the “Capitol album"); on infor- 
mation and belief, denies that the Capitol album was 
made from the same tapes as was the album allegedly 
manufactured, released and marketed by Adam VIII, Ltd. 
("Adam VIII"); and denies that it has knowledge or 
information sufficient to form a belief as to the truth 
of the other allegations contained in paragraph 30 of 
the complaint. 

21. Denies that it has knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the allegations contained in paragraph 31 of the 
complaint. 

22. Denies each and every allegation of 


paragraph 32 of the complaint that pertains to or is 
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intended to refer to Apple or Lennon, and denies that 
it has knowledge or information sufficient to form a 
belief as to the truth of the other allegations con- 
tained therein. 

23. Incorporates herein paragraphs 1-22 
hereof as its answer to paragraph 33 of the complaint. 

24. Denies each and every allegation of para- 
graphs 34, 35, 36 and 37 of the complaint that pertains 


to or is intended to refer to Apple or Lennon, and 


denies that it has knowledge or information suffi- 
cient to form a belief as to the truth of the other 
allegations contained therein. 

25. Incorporates herein paragraphs 1-22 
hereof as its answer to paragraph 38 of the complaint. 


26. Denies each and every allegation of 


paragraphs 39 and 40 of the complaint as pertains to 


or is intended to refer to Apple or Lennon and denies 
knowledge or information sufficient to form a belief 


as to the truth of the other allegations contained 


therein. 
27. Incorporates herein paragraphs 1-22 
hereof as its answer to - araph 4lof the complaint. 
28. Denies that it has knowledge or infor- 
mation sufficient to form a belief as to the truth of 
the allegations contained in paragraph 42 of the com- 


piaint. 
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29. Denies each and every allegation con- 
tained in paragraph 43 of the complaint as pertains to 
or is intended to refer to Apple or Lennon and denies that 
it has knowledge or information sufficient to form a 
belief as to the truth of the other allegations con- 
tained therein. 

30. Denies that it has knowledge or infor- 
mation sufficient to form a belief as to the truth of 
the allegations contained in paragraph 44 of the com- 
plaint. 

31. Denies that Apple or Lennon was induced 
to breach the alleged "October 1974 agreement", denies 
the existence of said agreement, alleges and avers that 
plaintiffs do not claim that Apple or Lennen is liable 
for any damages allegedly incurred by plaintiffs as a 
result of the acts complained of in Count III alleged 
in the complaint and denies that it has knowledge or 
information sufficient to form a belief as to the truth 
of the other allegations contained in paragraph 45 of 


the complaint. 
32. Incorporates herein paragraphs 1 - 22 


hereof as its answer to paragraph 46 of the complaint. 


33. Denies that Apple or Lennon was induced 
to breach the alleged “October 1974 agreement," denies 
the existence of said agreement, and denies that it has 


knowledge or information sufficient to form a belief as 
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to the truth of the other allegations contained in para-~ 
graphs 47 and 48 of the complaint. 

34, Alleges and avers that plaintiffs do not 
claim that Apple or Lennon is liable for any damages al- 
legedly incurred by plaintiffs as a result of the acts 
complained of in Count IV alleged in the complaint and 
denies that it has knowledge or information sufficient to 
form a belief as to the truth of the other allegations 
contained in paragraph 49 of the complaint. 

35. Incorperate herein paragraphs 1 - 22 here- 
of as its answer to paragraph 50 of the complaint. 

36. Denies each and every allegation con- 


tained in paragraph 51 of the complaint as pertains 


to or is intended to refer to Apple or Lennon and 
denies that it has knowledge or information sufficient 
to form a belief as to the truth of the other allega- 
tions contained therein. 

' 37. Denies each and every allegation con- 
tained in the first sentence of paragraph 52 of the 
complaint as pertains to or is intended to refer to 
Apple or Lennon and denies that it has knowledge or 
information sufficient to form a belief as to the 
truth of the other allegations contained in paragraph 


52 of the complaint. 
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38. Denies cach and every allegation con- 


tained in paragraph 53 of the complaint as pertains to 

or is intended to refer tc Apple or Lennon and denies that 
it has knowledge or information sufficient to form a 
belief as to the truth of the other allegations con- 
tained therein. 

39. Denies each and every allegation con- 
tained in paragraph 54 of the complaint as pertains to or 
is intended to refer to Apple or Lennon and denies knowl- 
edge or information sufficient to form a belief as to 
the truth of the other allegations contained therein. 

40. Incorporates herein paragraphs 1-22 hereof 
as its answer to paragraph 55 of the complaint. 

41. Alleges and avers that plaintiffs do not 
claim that Apple is liable for any damages altegedly 
incurred by plaintiffs as a result of the acts com- 
plained of in Count VI alleged in the complaint, 
denies each and every allegation contained in para- 
graphs 56 and 57 of the complaint as pertains to or 
is intended to refer to Apple or Lennon and denies 
that it has knowledge or information sufficient to form 
a belief as to the truth of the other allegations 
contained therein. 

42. Incorporates herein paragraphs 1-22 hereof 


as its answer to paragraph 58 of the complaint. 
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43. Denies each and every allegation con- 
tained in paragraphs 59, 60 and 61 of the complaint as 
pertains to or is intended to refer to Apple or Lennon 
and denies that it has knowledge or information sufficient 
to form a ballet as to the truth of the other allegations 
contained therein. 

44. Denies each and every allegation con- 
tained in the first sentence of paragraph 62 of the 
complaint as pertains to or is intended to refer to 
Apple or Lennon and denies that it has knowledge or in- 


formation sufficient to form a belief as to the truth of 


the other allegations contained in paragraph 62 of the 
complaint. 

45. Denies each and every allegation con- 
tained in paragraph 63 of the complaint as pertains to 
or is intended to refer to Apple or Lennon and denies 
that it has knowledge or information sufficient to form 
a belief as to the truth of the other allegations con- 
tained therein. 

46. Incorporates herein paragraphs 1 - 22 
hereof as its answer to paragraph 64 of the complaint. 

47. Denies each and every allegation con- 
tained in paragraphs 65 or 66 of the complaint as per- 
tains to or is intended to refer to Apple or Lennon and 


denies that it has knowledge or information sufficient 


to form a belief as to the truth of the other allegations 


contained therein. 
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48. Denies each and every allegation con- 
tained in paragraph 67 of the complaint as pertains to or 
is intended to refer to Apple or Lennon and denies that 
it has knowledge or information sufficient to form a 
belief as to the truth of the other allegations con- 
tained therein. 

49. Apple denies that plaintiffs are enti- 


tled to the relief sought in their complaint or to 


any of such relief or to any other relief against 


Apple. 


FIRST AFFIRMATIVE DEFENSE 
50. The complaint fails to state a claim 
against Apple upon which relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 


51. Plaintiffs had and have no right to 
cause the album entitled “Roots” which is the subject 


of this action to be recorded, manufactured, distri- 
buted, advertised, promoted or sold, and plaintiffs 
therefore lack standing to bring this action. 
THIRD AFFIRMATIVE DEFENSE 
524%. Upon information and belief, Big Seven 
has assigned to Adam VIII all of the rights Big Seven 
purports to have in connection with the album entitled 


"Roots", and Big Seven therefore lacks standing to 


bring this action. 
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FOURTH AFFIRMATIVE DEFENSE 
53. The alleged “October 1974 agreement" is 
void and unenforceable under the applicable statute of 
Frauds by reason of the lack of a sufficient writing. 
FIFTH AFFIRMATIVE DEFENSE 
54. The alleged "October 1974 agreement" 
is void and unenforceable by reason of its lack of 
specificity, definiteness and completeness. 
SIXTH AFFIRMATIVE DEFENSE 
55. The alleged “October 1974 agreement" 
is void and unenforceable because it lacks considera- 
tion. 


SEVENTH AFFIRMATIVE DEFENSE 


56. Neither Apple nor Lennon had the right 


authority to grant to plaintiffs rights claimed 

py the plaintiffs in the complaint herein without 
the consent of EMI Records, Limited. Levy and Big 
Seven and Adam VIII knew or should have known that 
such consent was necessary and had not been granted. 
Therefore, plaintiffs can assert no claims derived 
from the alleged “October 1974 agreement." 

EIGHTH AFFIRMATIVE DEFENSE 

57. If Apple did have the right and author- 
ity to grant to plaintiffs the rights claimed by plain- 
tiffs in the complaint, then, any purported grant of 
such rights to plaintiffs through the acts of Lennon 


was void and ineffectual by reason of the fact that 


12 
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Lennon did not have the authority to act unilaterally 
for and on behalf of Apple and upon information and 
belief, Lennon's lack of authority was known to plain- 
tiffs at all times mentioned in the complaint. 
NINTH AFFIRMATIVE DEFENSE 
58. Big Seven was not authorized to assign 
the alleged “October 1974 agreement" or otherwise re- 


license or transfer the alleged rights or obligations 


thereuncer and its assignment, relicense or transfer 
to Adam VIII: (a) was a material breach of said alleged 
agreement entitling Apple to rescind or terminate it, 


if, which Apple denies, such an agreement existed, 


and (b) was ineffective to convey any rights as against 


Apple to Adam VIII, if, which Apple denies, such an 


agreement between Apple and Big Seven existed. 


TENTH AFFIRMATIVE DEFENSE 
59. The Court lacks pendent jurisdiction 
over Counts II ~ VIII because Count I is insubstantial. 
ELEVENTH AFFIRMATIVE DEFENSE 
60. Levy,. individually and on behalf of 
Big Seven and Adam VIII, intentionally and knowingly 
made false statements and omitted to make statements 
necessary in order to make the statements Levy made — 
not misleading under the circumstances thereof in his 
dealings with Lennon, knowing that such statements 
and omissions were miterial and would be believed and 


relied upon by Lennon and Apple. Such misstatements 
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and omissions included the following: 


a) Levy falsely informed Lennon that 
Lennon and/or Apple were in material breach 
of the “October 1973 settlement”. 

b) Levy falsely stated to Lennon that 
he desired to obtain tapes of Lennon's per- 
formances from which the album entitled “Roots" 
was made solely for the purpose of listening 
to them. 

c) Levy omitted to tell Lennon that he 
intended to use the aforesaid tapes in order 
to cause the manufacture, release, marketing, 
advertisement and sale of the Roots album. 

61. The alleged “October 1974 agreement" 


was not binding on Apple by reason of fraud by Levy, 


Big Seven and Adam VIII. 


COUNTERCLAIM 
Apple Records, Inc. by its attorneys, Cleary 
Gottlieb, Steen & Hamilton, as and for its counter- 
claim against plaintiffs and Morris Levy alleges: 


62. Defendant-counterclaimant, Apple Records, 


Inc. ("Apple"), is a corporation organized and existing 


under the law of New York. 


63. plaintiff-counterdefendant, Big Seven 


Music Corp. ("Big Seven") is, according to the allega- 


tions of paragraph 2 of the complaint, a corporation 
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organized under the laws of New York and has its prin- 


cipal place of business in the City, County and State 
of New York. 

64. Plaintiff-counterdefendant, Adam VIII, 
Ltd. ("Adam VIII") is, according to the allegations 
of paragraph 3 of the complaint, a corporation organ- 
ized under the laws of New York and has its principal 
place of business in the City, County and State of 
New York. 

65. Upon information and belief, since at 
least October 1973, Morris Levy ("Levy"), the addi- 
tional party named in the counterclaim, has been the 
President of Big Seven and Adam VIII. Upon informa- 
tion and beliei, Levy maintains an office for the 
transaction of business in the Southern District of 
New York. 

66. This is a claim for fraud against Big 
Seven, Adam VIII and Levy pursuant to Federal Rule of 
Civil Procedure 13. Jurisdiction is provided by the 
doctrine of pendent jurisdiction as to counterclaims 
herein asserted against plaintiffsand by the doctrine 
of ancillary jurisdiction as to claims herein asserted 
against Levy. 

67. Apple repeats and realleges paragraph 
60 hereof. 

68. As a result of the fraudulent conduct 


of Big Seven, Adam VIII and Levy, Apple has been 
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injured in its business in an amount which cannot yet 


be ascertained, and such injury includes its cost 
in defending this action, including attcrney's fees. 

WHEREFORE, Apple Records, Inc. prays for: 

A. A judgment dismissing the complaint in 
its entirety. 

B. A judgment against each plaintiff and 
Levy, jointly and severally, on its counterclaim in 
an amount to be proven. 

Cc. An assessment of costs and reasonable 
counsel fees in connection with this action and judg- 
ment therefor against each plaintiff and Levy, jointly 
and severally. 

D. An assessment of punitive damages in 
the amount of $50,000 on its counterclaim and judg- 
ment therefor against each plaintiff and Levy, jointly 


and severally. 
E. Such other and further relief as the 


Court may deem just and proper under the circumstances. 


New York, New York 
October 24, 1975 


CLEARY, GOTTLIEB, STEEN 
& HAMILTON 


a Member the Firm 

Attorneys for Apple 
Records, Inc. 

One State Street Plaza 

New York, New york 10004 

(212) 344-0600 
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eee STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


; 
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' BIG SEVEN MUSIC CORP. and 
, ADAM WIti, Lids, 
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} 


Plaintiffs, 
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-against- ANSWER TO COUNTERCLAIMS 
: OF EMI RECORDS LIMITED 
‘ JOHN LENNON, APPLE RECORDS, INC., 
| HAROLD SEIDER, CAPITOL RECORDS, 
' INC. and EMI RECORDS LIMITED, 


Defendants, 75 Civ. 1116 (LFM) 
| -and- 
| MORRIS LEVY, 


Additional Defendant 
on Counterclaim. 


Additional defendant on the counterclaim Morris Levy 
i ("Levy">, by his attorneys, Walter, Conston, Schurtman & Gumpel, 
I P.c., for his answer to the counterclaimsof defendant EMI Records 
| Limited ("EMI"), alleges as follows: 

1. Denies each and every allegation set forth in para- 
|| graph 54 of the counterciaim of EMI, except admits that EMI pur- 


, Lanham Act and bases its claim of jurisdiction on Section 39 of 


i 
|} the Lanham Act. 


2. Denies each and every allegation set fortn in para- 
"\ graph 57 of the counterclaim of EMI, except admits that Levy has 
' been the President of Big Seven and Adam VIII since at least 
 Oetober, 1973, and has at all relevant times been engaged in the 


Fe 


' music-entertainment busin and has been served by EMI with a 
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pene summons and complaint in this action, purportedly pur-, 
‘guant to Rule 13(h) of the Federal Rules of Civ!tl Procedure. 


3. Denies knowledge or information sufficient to form 


ya belief as to the truth of each and every allegation set forth 
in paragraphs 58, 59, 6¢ and 61 of EMI's counterclaim. 
! 4. Denies each and every allegation set forth in para- 
jeraph 63 of EMI's counterciaim, except admits that under certain 
[etreunstances, the rights to manufacture, distribute and sell 
[recordings of Lennon music performances and to use Lennon's name 
and likeness in connection therewith, are worth substantial sums 
lof money. 
} 5. Denies knowledge or information sufficient to form a 
‘belter as to each and every allegation set forth in paragraph 64 
‘of EMI's counterclaim. 

6. Denies each and every allegation set forth in para- 
eran 65 of EMI's counterclaim, except admits that John Lennon 
("Lennon") gave Levy a tape recording of Lennon's musical inter- 
'pretations of a number of selections of "rock and roll" music, 
vand denies knowledge or information sufficient to form a belief 
las to the allegations contained in the last sentence of paragraph 
65. 


7. Denies each and every allegation set forth in para- 


graph 66 of EMI's counterclaim, except denies knowledge or infor- 


| 
' 
i 


| 
li 
t 
} 


‘mation sufficient to form a belief as to the allegations contained 


‘dn the first sentence thereof. 
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Additional Defendant Levy's Answer. 


8. Denies knowledge or information suffictent to form 
"belief as to each and every allegation set forth in paragraph 67 
“of EMI's counterclaim, except admits, on information and belief, 
that in or about February, 1975, EMI released an album entitled, 
"John Lennon Rock ‘'n' Roll". 

9. Denies each and every allegation of paragraph 68 
of EMI's counterclaim, except admits the first sentence thereof 


and further admits tha the Roots album was produced om a tape 


delivered to 5 ntiffe by Lennon, 


< i 
M 10. Denies each and every allegation set forth in para- | 


"graph 69 of EMI's counterclaim, except admits that plaintiffs have 
. used Lennon's name, likeness and musical performance in connection 
with the promotion and sale of the Roots album. 

11. Denies each and every allegation set forth in para- 
graph 70 of EMI's counterclaim, except admits that the Roots album 
' Jacket included advertising for other performers and other albums, 
“and denies knowledre or information sufficient to Brm a belief 
Vas to whether EMI and Cap! 1 Records, Inc. ("Capitol") would 
‘sell Lennon r with jac neluding advertising for other 

performers and cther albums. 

12. Dentes each and every allegation 

graphs 71, 72 and 73 of EMI's counterclaim. 

13. Levy for hi er to paragraph 
i eounterciaim, repeats paragraphs J-1: 

18. Denies each and 
' graphs 75 and 76 of EMI's 


j Plaintiffs manufactured anc 


© Roots album throughout the United States. 
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Additional Defendant Levy's Answer. 


{ 
15. Levy for his answer to paragraph 77 of EMI's 
{ 


' counterclaim, repeats paragraphs 1-i2 herein. 


| 16. Denies each and every allegation set forth in para- 
| eae 78 and 79 of EMI's counterclaim, except admits that 

| piaintirrs sought to use the tape for their commercial use and 

| advantage. 

| 17. Levy for his answer to paragraph 80 of EMI's 

’ counterclaim, repeats paragraphs 1-12 herein. 

} 18. Denies each and every allegation set forth in para- 
_ graphs 81, 82, 33 and 84 of EMI's counterclaim. 


19. Levy for his answer *9 paragraph 85 of EMI's 


counterclaim, repeats paragraphs 1-12 herein. 
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Additional Defendant Levy's Answer. 
20. Denies each and every allegation set forth in para- | 
graphs 86 and 87 of EMI's counterclaim, except admits the first 


74 


'' sentence of paragraph 86 and denies knowledge or information 


| sufficient to form a belief as to the truth of the allegations 


set forth in the second and third sentences of paragraph 87. 


FIRST DEFENSE 
21. EMI's counterclaim fails to state a claim upon which 


i 
relief can be granted. 


SECOND DEFENSE 
22. All actions which Levy took or failed to take, and 
ieee statements which he made or failed to make, were in his 
"capacity as an officer, employee and agent of plaintiffs, and 
i eee as an individual, and defendants at all times knew that they 


| were dealing with plaintiffs and not Levy individually. 


THIRD DEFENSE 
23. EMI consented to the recording, production, dis- 
tribution, sale and advertisement of the Roots album, and the 


i use of Lennon's name, picture and likeness in connection therewith. 


FOURTH DEFENSE 
24, EMI knew of and acquiesceu in the recording, pro- 
i} duction, distribution, sale and advertisement of the Roots aibum, 
A end to the use of Lennon's name, picture and likeness in connec- 


| tion therewith. 


FIFTH DEFENSE 


EMI is guilty of laches. 


SIXTH DEFENSE 


Levy incorporates herein as a sixth defense the 
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Additional Defendant Levy's Answer. 


|| tains for relief set forth in plaintiffs’ amended complaint in 


' this action. 
i 


WHEREFORE, Levy demands judgment dismissing EMI's 


|; counterclaims, together with the costs and disbursements of this 


| action. 


i Dazed: New York, New York 
October 28, 1975 


WALTER, CONSTON, SCHURTMAN & 
GUMPEL, P.C. 

Attorneys for Plaintiffs and Levy 
330 Madison Avenue 

New York, New York 10017 

(212) 682-2323 
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Plaintiffs' Reply to Counterclaim of 
Defendant EMI. 


i 
UNITED STATES DISTRICT COURT 
jsoutuenn DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. and 
‘ADAM VIII, LTD., 
Plaintiffs, 

{ : 

| -against- REPLY TO COUNTERCLAIMS 
| : OF EMI RECORDS LIMITED 
|JOHN LENNON, APPLE RECORDS, INC. 

HAROLD SEIDER, CAPITOL RECORDS, 
INC. and EMI RECORDS LIMITED, 

| 75 Civ. 1116 (LFM) 


i 


Defendants, 


-and- 


Additional Defendant 
on Counterclaim. 


| 
| 
| 
| 
| 


| ORRIS LEVY, 
| 
| 


| 


Adam VIII, Ltd. ("Adam VIII"), by their attorneys, Walter, Conston,' 


Plaintiffs Big Seven Music Corp. ("Big Seven") and 


Schurtman & Gumpel, P.C., for their reply to the counterclaims of 


| 


pre eicent EMI Records Limited ("EMI") allege as follows: 

H 1. Deny each and every allegation set forth in para- 

graph 54 of the counterclaim of EMI, except admit that EMI pur- 

lports to state its counterclaim pursuant to Section 43(a) of the 

Lanham Act and bases its claim of jurisdiction on Section 39 of 
_ifore Lanham Act. 

| 2. Deny each and every allegation set forth in para- 

= 57 of the counterclaim of EMI, except admit that Morris 

levy ("Levy") has been the President of Big Seven and Adam VIII 


i 
isince at least October, 1973, has at all relevant times been 
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Plaintiffs’ Reply. 


engaged in the music-entertainment business, and has been served 


Dy EMI with a third-party summons and complaint in this action, 
|; 
purportedly pursuant to Rule 13(h) of the Federal Rules of Civil 


‘ 
Procedure. 


3. Deny knowledge or information sufficient to form a 


{ 
ri | 


belief as to the truth of each and every allegation set forth in 


I Lee aes 


| paragraphs 58, 59, £0 and 61 of ‘EMI! s counterclaim. 
4, Deny each and every allegation set forth in para- 
graph 63 of EMI's counterclaim, except admit that under certain 
_elreumstances, the rights to manufacture, distribute and sell 
‘weeord Ines of Lennon music performances to use Lennon's name and 
* Vakeness in connection therewith are worth substantial sums of 
. Money. 
5. Deny knowledge or information sufficient to form a 
,, belief as to each and every allegation set forth in paragraph 64 
/of EMI's counterclaim. 
6. Deny each and every allegation set forth in para- 
nf EMI's counterclaim, except admit that John Lennon 
("Lennon") gave Levy a tape recording of Lennon's musical inter- 
pretations of a number of sel rections of "rock and roll" music, and 
» deny knowledge or information sufficient to form a belief as to 
the allegations contained in the last sentence of paragraph 65. 
7. Deny each and every ai teeation set forth in para- 
: graph 66 of EMI's counterclaim, except deny knowledge or tneormes| 
f tion sufficient to form a belief as to the allegations contained 


' in the first sentence thereof. 
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Plaintiffs* Reply. 


8, Deny knowledge or Information sufficient to form a 
belief as to each and every allegation set forth in paragraph 67 
“ of EMI's counterclaim, except admit, on information and belief, 
that in or about February, 1975, EMI released an album entitled, 
John Lennon Rock 'n' Roll". 
9. Deny each and every allegation of paragraph 68 of 
' EMI's counterclaim, except admit the first sentence thereof and 
further admit that the Roots album was produced from a tape 
' delivered to plaintiffs by Lennon. 
10. Deny each and every allegation set forth in para- 


graph 69 of EMI's counterclaim, except admit that plaintiffs have 


fuse Lennon's name, likeness and musical performances in connec- 
| tion with the promotion and sale of the Roots album. 

11. Deny each and every allegation set forth in para- 
pare 70 of EMI's counterclaim, except adthig that the Roots album 
, Jacket included advertising for other performers and other albums, 

and deny knowledge or information sufficient to form a belief as 
‘to whether EMI and Capitol Records, Inc. ("Capitol") would sell 

| ennen albums with jackets including advertising for other per- 

| formers and other albums. 

12. Deny each and every allegation set forth in para- 


graphs 71, 72 and 73 of EMI's counterclaim, 


13. Plaintiffs for their answer to paragraph 74 of EMI's 


| counterclaim, repeat paragraphs 1-12 herein. 


14. Deny each and every allegation set forth in para- 
graphs 75 and 76 of EMI's counterclaim, except admit that plain- 
\tiffs manufactured and attempted to promote and sell the Roots 


oe throughout the United States. 


| 
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Plaintiffs* Reply. 


15. Plaintiffs for their answer to paragraph 77 of EMI's | 
counterclaim, repeat paragraphs 1-12 herein. 

16. Deny each and every allegation set forth in para- 
graphs 78 and 79 of EMI's counterclaim, except admit that plain- 
tiffs sought to use the tape for their commercial use and advantagpP. 

17. Plaintiffs for their answer to paragraph 80 of EMI's! 

| counterclaim, repeat paragraphs 1-12 herein. 

18. Deny each and every allegation set forth in 

, Graphs 81, 82, 83 and 84 of EMI's counterclaim. 

19. Plaintiffs for their answer to paragraph 85 
t ecunterciain, repeat paragraphs 1-12 herein. 

20. Deny each and every allegation set forth in para- 
|, Sraphs 86 and 87 of EMI's counterclaim, except admit the first 
: sentence of paragraph 86 and deny knowledge or information 
1 sufficient to form a belief as to the truth of the allegations 


, set forth in the second and third sentences of paragraph 87. 


FIRST DEFENSE 


21. EMI's counterclaim fails to state a claim upon which 


| relief can be granted. 
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Plaintiffs' Reply. 


SECOND DEFENSE 
22, EMI consented to the recording, production, dis- 
tribution, sale and advertisement of the Roots album, and the use 


of Lennon's name, picture and likeness in connection therewith. 


THIRD DEFENSE 

23. EMI knew of and acquiesced in the recording, pro- 
duction, distribution, sale and advertisement of the Roots album, 
| and to the use of Lennon's name, picture and likeness in connec- 


tion therewith. 


FOURTH DEFENSE 
24, EMI is guilty of laches. 


FIFTH DEFENSE 

25. Plaintiffs incorporate herein as a fifth defense 
the claimsfor relief set forth in plaintiffs' amended complaint 
in this action. 

WHEREFORE, plaintiffs demand judgment dismissing EMI's 
counterclaims and awarding plaintiffs the relief sought in pliin- 
tiff's amended complaint herein, 

Dated: ‘lew York, New York 
October 28, 1975 
WALTER, CONSTON, SCHURTMAN & 
GUMPEL, P.Cc. 
Attorneys for Plaintiffs and Levy 
330 Madison Avenue 


New York, New York 10017 
(212) 682-2323 
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Plaintiffs’ Reply to Counterclaim of 
Defendant Capitol. 


- 


1 


‘BIG SEVEN MUSIC CORP. : ty = 
ADAM VIII, LTD., : a 
Plaintiffs, = we 
: + 
~against- REPLY ‘10 COUNTERCLAIMS; OF 
CAPITOL RECORDS, omic.* 
| JOHN LENNON, APPLE RECORDS, INC., 
HAROLD SEIDER, CAPITOL RECORDS, 
' INC. and EMI RECORDS LIMITED, 
‘ 75 Civ. 1116 (LFM) 
Defenaants, 


~and- 
| MORRIS LEVY 


Additional Defendant 
on Counterclaim. 


Plaintiffs Big Seven Music Corp. ("Big Seven") and 
|, Adam VIII, Ltd. ("Adam VIII"), by their attorneys, Walter, Conston, 


| Schurtman & Gumpel, P.C., for their reply to the counterclaims of 


defendant Capitol Records, Inc. ("Capitol"), allege as follows: | 
| 
| 


: Le Deny each and every allegation set forth in para- 


| graph 54 of the counterclaim_of Capitol, except admit that Capitol 


ii 


‘purports to state its counterclaim pursuant to Section h3(a) of 


| the Lanham Act and bases its claim of jurisdiction on Section 39 


\ 
|of the Lanham Act. 
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Plaintiffs' Reply. 


2. Deny each and every allegation set forth in para- 
graph 55 of the counterclaim of Capitol, except admit that Morris | 
Levy ("Levy") has been the President of Fig Seven and Adam VIII | 
llsince at least Sctober, 1973, has at all relevant times been en- 
oe in the misic-entertainment business, and has been served 
i by Capitol with 2a third-party Summons and complaint in this action, 
| purportedly pursuant to Rule 13(h) of the Federal Rules of Civil 
Procedure. 


3. Deny xnowledge or information sufficient to form 4 


belief as to the truth of each and every allegation set forth in 


ipaueanaes 58, 59, €0 and 61 of Capitol'’s cou: terclaim. 
i 


\ 
' 
{ 
| 
i 


4, Deny each and every allegation set forth in para- 


igraph 63 of Capitol's counterclaim, except admit that under certain 


+ 


jeircumstances, the rights to manufacture, distribute and sell 
Ki 


HW 
ye 


feeeonte res of Lennon music performances and to use Lennon's name 
ijand likeness in connection therewith are worth substantial sums 
i 
hs money. 
| 
t 
4 
t 
{ 


‘ 
| 
| 


| 5. Deny knowledge or information sufficient to form a 
F 


belief as to each and every allegation set forth in paragraph 64 
lor Capitol's counterclaim. 

6. Deny each and every allegation set forth in para- 
graph 65 of Capitol's counterclaim, except admit that John Lennon 
|| ("Lennon") gave Levy a tape recording of Lennon's musical inter- 

| pretations of a number of selections of "rock and roll" music, and | 
| deny knowledge cr information sufficient to form a belief as to | 


i 
{the allegations contained in the last sentence of paragraph 65. 
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Plaintiffs" Reply. 


7. Deny each and every allegation set forth in para- 
graph 66 of Capitol's counterclaim except deny knowledge or infox- 
mation sufficient to form a belief as to the allegations oeatnea, 
in the first sentence thereo’. 

; 8. Deny knowledge or information sufficient to form 4 
belief as to each and every allegation set forth in paragraph 67 
lof Capitol's counterclaim, except admit, on information and beliei y 
‘that in or about February, 1975, Capitol released an album | 
lentitied, "John Lennon Rock 'n' Roll". 
9. Deny each and every allegation of paragraph 68 of 
iCapitol's counterclaim, except admit the first sentence thereof 
"and further admit that the Roots album was produced from a tape 
idelivered to plaintiffs by Lennon. 


10. Deny each and every allegation set forth in para- 


! graph 69 of Capitol's counterclaim, except admit that plaintiffs 

|| have used Lennon's name, likeness and musical performances in 

| connect on with the promotion and sale of the Koots album. 

‘ ll. Deny each and every allegation set forth in para- 
“Beeen 70 of Capitol’s counterclaim, except admit that the Roots 
- atbum jacket included advertising for other performers and other 
albums , and deny knowledge or information sufficient to form a : 
‘belief as to whether Capitol and EMI Records Limited ("EMI") would 


| sell Lennon albums with jackets including advertising for other 


| performers and other albums. 


i 

| 12. Deny each and every allegation set forth in para- 
{ 

\ 


graphs 71, 72 and 73 of Capitol's counterclaim. 
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Plaintiffs’ Reply. 


13. Plaintiffs for their answer to paragraph 74 of 
' Capitol's counterclaim, repeat paragraphs 1-12 herein. 
! 14. Deny each and every allegation set forth in para- 
| graphs 75 and 76 of Capitol’s counterclaim, except admit that 
: plaintiffs manufactured a i attempted to promote and sell the Rooté 
I album throughout the United States. 
15. Plaintiffs for their ansv.en to paragraph 77 of 
, Capitol's counterclaim, repeat paragrapns 1-12 herein. 
16. Deny each and every allegation set forth in para- 
. graphs 78 and 79 of Capitol's counterclaim, except admit that 
‘plaintiffs sought to use the tape for their commercial use and 
; advantage. 
: 17. Plaintiffs for their answer to paragraph 80 of 
Capitol's counterclaim, repeat paragraphs 1-l2 herein. 
: 18. Deny each and every allegation set forth in para- 
| graphs 81, 82, 83 and 84 of Capitol's counterclaim. 
19. Plaintiffs for their answer to paragraph 85 of 
‘Capitol's counterclaim, repeat paragraphs, 1-12 herein. 
20. Deny each and every allegation set forth in para- 
|| erapns 86 and 87 of Capitol's counterclaim, except admit the first | 
" sentence of paragraph 86 and deny knowledge or infcrmation 


' sufficient to form a belief as to the truth of the allegations 


‘set forth in the second and third sentences of paragraph 87. 


FIRST DEFENSE 
21. Capitol'’s counterclaim fails to state a claim upon 


which relief can be granted. 
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| SECOND DEFFNSE 


| 22. Capitol consented to the recording, production, dis-, 


ll erabution, sale and advertisement of the Roots album, and the use 


,of Lennon's name, picture and likeness in connection therewith. 


THIRD DEFENSE 
23. Capitol knew of and acquiesced in the recording, 
production, distribution, sale and advertisement of the Roots 
, album, and to the use of Lennon's name, picture and likeness in 


| connection therewith. 


FOURTH DEFENSE 


24. Capitol is guilty of laches. 


FIFTH DEFENSE 
25. Plaintiffs incorporate herein as a fifth defense 
the claimsfor relief set forth in plaintiffs' amended complaint 


lin this action. 


WHEREFORE, plaintiffs demand Judgment dismissing 
.Capitol's counterclaims and awarding plaintiffs the relief sought 
"in plaintiffs’ amended complaint herein. 


, Dated: New York, New York 
October 28, 1975 


WALTER, CONSTON, SCHURTMAN & GUMPEL, P.C. 
Attorneys for Plaintiffs and Levy 
339 Madison Avenue 
New ett New York 10017 
(212) 682-2323. ee ‘ 
‘. Bs - os easel ai tiliiecae™ Gace | eee TT 
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Additional Defendant Levy's Answer to 
Counterclaims of Defendant Capitol. 


y , 

| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 
Ih 


" BIG SEVEN MUSIC COR. 
ADAM VIII, LTD., 


Plaintiffs, 


-against- ANSWER TO COUNTERCLAIMS 
; OF CAPITOL RECORDS, INC. 
“ JOHN LENNON, APPLE RECORDS, INC., ee eh ee ee 
} HAROLD SEIDER, CAPITOL RECORDS, 


| INC. and EMI RECORDS LIMITED, 
i 


Defendants, . 1116 (LEM) 


-and- 
MORRIS LEVY, 


Additional Defendant 
on Counterclaim. 


Additional defendant on the counterclaim Morris Levy 
("Levy"), by his attorneys, Walter, Conston, Schurtman & Gumpel, 
P.C., for his answer to the counterclaims of defendant Capitol 

| Records, Inc. ("Capitol"), alleges as follows: 

1. Denies each and every allegation set forth in para-| 
graph 54 of the counterclaim of Capitol, except admits that 
Capitol purports to state its counterclaim pursuant to Section 
43(a) of the Lanham Act and bases its claim of jurisdiction on 
Section 39 of the Lanham Act. 

2. Denies each and every allegation set forth in para- 
graph 57 of the counterclaim of Capitol, except admits that Levy 


has been the President of Big Seven and Adam VIII since at least 
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Additional Defendant Levy's Answer. 


October, 1973, has at all relevant times been engaged in the 
music-entertainment business, and has been served by Capitol 
with a third-party summons and complaint in this action, pur- 
portedly pursuant to Rule 13(n) of the Federal Rules of Civil 


Procedure. 


3. Denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation set forth 
jin paragraphs 58, 59, 60 and 61 of Capitol's counterclaim. 

4. Denies each and every allegation set forth in para- 
graph 63 of Capitol's counterclaim, except admits that under 
‘ eertath circumstances, the rtghts io manufacture, distribute and 
» sell recordings of Lennon music performances and to use Lennon's 
mame and likeness in connection therewith, are worth substantial 
| sums of money. 

5. Denies knowledge or information sufficient to form a 
| belief as to each and every allegation set forth in paragraph 64 
| of Capitol's counterclaim. 


6. Denies each and every allegation set forth in para- 


it 
|, graph 65 of Capitol's counterclaim, except admits that John Lennon 


("Lennon") gave Levy a tape recording of Lennon's musical inter- 
| pretations of a number of selections of "rock and roll" music, 
and denies Knowledge or information sufficient to form a belief 
‘as to the allegations contained in the last sentence of para- 
_ graph 65. 
7. Denies each and every allegation set forth in para- | 
|| graph 66 of Capitol'ts counterclaim, except denies knowledge 
a information sufficient to form a belief as to the allegations 


j 
| contained in the first sentence thereof. 
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Additional Defendant Levy's Answer. 


8. Denies knowledge or information sufficient to form a 
belief as to each and every allegation set forth in paragraph 67 | 
| of Cszitol's counterclaim, except admits, on information and 
: belief, that in or about February, 1975, Capitol released an 
; album entitled, "John Lennon Rock ‘n' Roll". 

9. Denies each and every allegation of paragraph 68 
| of Capitol's counterclaim, except admits the first sentence thereof 
' ana further admits that the Roots album was produced from a tape 


i 
» delivered to plaintiffs by Lennon. 


; 10. Denies each and every allegation set forth in para- 
| graph 69 of Capitol's counterclaim, except admits that plaintiffs 
laave used Lenr.on's name, likeness and musical performance in 
“connect ion with the promotion and sale of the Roots album. 

11. Denies each and every allegation set forth in para- 
graph 70 of Capitol's counterclaim, except admits that the Roots 
“album jacket included advertising for other performers and other 
 a2bums, and denies knowledge or information sufficient to form a 
Walia? Recto wheter Capitol Ane ENT Records Lingcea (Hnmid). woud 
sell Lennon albums with jackets including advertising for other 
| performers and other albums. 


I 
ff 12. Denies each and every allegation set forth in para- 


 Sraphs 71, 72 and 73 of Capitol's counterclaim. 


13. Levy for his answer to paragraph 74 of Capitol's 


j, counterclaim, repeats paragraphs 1l-l2 herein. 
It 
y 14. Denies each and every allegation set ferth in para- 


' graphs 75 and 76 of Capitol's counterclaim, except admits that 


; Plaintiffs manufactured and attempted to promote and sell the 
i 
Roots album throughout the United States. 


Tee. : 
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Defendant Levy's Answer. 


15. Levy for his answer to paragraph 77 of Capitol's 


counterclaim, repeats paragraphs 1-1? herein. 
' 


16. Denies each and every allegation set forth in para- 
, Srahs 78 and 79 of Capitol's counterclaim, except admits that 
| 
; plaintiffs sought to use the tape for their commercial use and 


i: 
' advantage. 


i} 
I 17. Levy for his answer to paragraph 80 of Capitol's 


counterclaim, repeats paragraphs 1-12 herein. 

13. Denies each and every allegation set forth in para- 
‘graphs 81, 82, 83 and 34 of Capitol's counterclaim. 

19. Levy for his answer to paragraph 85 of Capitol's 
: counterclaim, repeats paragraphs 1-12 herein. 

—— 

20. Denies each and every allegation set forth in para- 
eraphe 86 and 87 of Capitol's counterclaim, except admits the 
‘first sentence of paragraph 86 and denies knowledge or information | 
sufficient to form a belief as to the truth of the allegations 
iset forth in the second and third sentences of paragraph 87. 

i 
FIRST DEFENSE 
21. Capitol's counterclaim fails to state a claim upon 


jwhich relief can be granted. 


SECOND DEFENSE 
2>?. All actions which Levy took or failed to take, and 
all statements which he made or failed to make, were in his 
‘capacity as an officer, employee and agent of plaintiffs, and 


“not as an individual, and defendants at all times knew that they 


“were dealing with plaintiffs and not Levy individually. 
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Defendant Levy's Answer. 
THIRD DEFENSE 
23. Capitol consented to the recording, production, 


‘distribution, sale and advertisement of the Roots album, and the 


use of Lennon's name, picture and likeness in connection therewith. 


FOURTH DEFENSE 
24. Capitol knew of and acquiesced in the recording, 


production, distribution, sale and advertisement of the Roots 
1 
ialbum, and to the use of Lennon's name, picture and likeness 


in connection therewith. 


FIFTH DEFENSE 


Capitol is guilty of laches, 


SIXTH DEFENSE 
26. Levy incorporates herein as a sixth defense the claims 
| for relief set forth in plaintiffs' amended complaint in this 


\ action. 
ty 


WHEREFORE, Levy demands judgment dismissing Capitol's 
- counterclaims, together with the costs and disbursements of this 


action. 


' Dated: New York, New York 
r October 28, 1975 


WALTER, CONSTON, SCHURTMAN & 
GUMPEL, P.C. 

Attorneys for Plaintiffs and Levy 
330 Madison Avenue 

New York, New York 10017 

(212) 682-2323 
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Defendant Seider's Amended Answer to 
Amended Complaint of Plaintiffs. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. and ADAM 
VIII, LTD., 
75 Civ. 1116 
Plaintiffs, (LFM) 


-against- 


AMENDED ANSWER TO 
JOHN LENNON, APPLE RECORDS, INC., AMENDED COMPLAINT 
HAROLD SEIDER, CAPITOL RECORDS, INC. OF HAROLD SEIDER 
and EMI RECORDS LIMITED, o 


o 
a 
"0 
me 


Defendants, 
MORRIS LEVY, 


Additional Defendant 
on Counterclaim. 


The defendant Harold Seider (hereinafter "Seider"), by 
his attorneys Marshall, Bratter, Greene, Allison & Tucker, for 
his amended answer to the amended complaint of Big Seven Music 
Corp. (hereinafter "Big Seven") and Adam VIII, Ltd. (hereinafter 


"adam VIII"), alleges as follows: 


1. Seider denies that he has knowledge or information 
sufficient to form a belief as to the truth of the allegations of 
the complaint, except insofar as said allegations are hereinafter 


admitted or denied. 


2. Answering Paragraph 1, denies the allegations thereof, 
except admits that plaintiffs purport to bring this action under 
Section 4 of the Clayton Act, 15 U.S.C. $15, and further that 
plaintiffs purport to allege pendent jurisdiction over Counts II 


through VIII of the amended complaint. 


| 


belief the allegations thereof. 


115a 


Defendant Seider's Amended Answer. 


3. Answering Paragraph 4, admits the allegations thereof. 


4. Answering Paragraph 5, admits upon information and 
belief that Apple Records, Inc. (hereinafter “Apple") is a New 


York corporation. 


5. Answering Paragraph 6, admits that Capitol Records, 
Inc. maintains an office for the conduct of business in the City, 


County and State of New York. 


6. Answering Paragraph 7, admits that he is an attorney 
and acts as an advisor to John Lennon (hereinafter “Lennon") from 


time to time. 


TV. Answering Paragraphs 9 and 10, admits upon information 


and belief the allegations thereof. 


8. Answering Paragraphs 11 and 12, denies upon information 
and belief the allegations thereof, except admits that the album 
“walls ‘and Bridges" released in September, 1974 did not include 
"you Can't Catch Me", that it included a song entitled "Ya Ya", 
and that it did not include another song owned by Big Seven; and 
alleges and avers upon information and belief that Lennon's 
attorneys advised the plaintiff, Big Seven, by letter dated 
December 31, 1974, of seven (7) master recordings available for 


licensing from Apple from which Big Seven could select three (3). 


9. Answering Paragraph 13, denies upon information and 
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Defendant Seider's Amended Answer. 


10. Answering Paragraph 14, denies so much of the allegations 


| thereof as pertain to or are intended to refer to Seider. 


11. Answering Paragraphs 15 and 16, denies upon information 


and belief the allegations thereof. 


12. Answering Paragraph 18, admits upon information and 


13. Answering Paragraph 19, admits upon information and 
ii belief that the attorneys for Lennon received a response to their 
* letter from Morris Levy as President of Big Seven, that a copy of 
i' that response appears to be Exhibit D to the amended complaint 
jana that part of said response is quoted in said paragraph. 


| 
| 
| 


| 14. Answering Paragraphs 20 and 21, denies the allegations 


{ 
| thereof. 


| 


15. Answering Paragraph 27, admits upon information and 


1 
| 
| 


belief the allegations thereof. 
16. Answering Paragraph 28, admits the allegations thereof. 


mt 17. Answering Paragraph 30, denies upon information and 


' belief the allegations thereof. 
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18. Answering Paragraph 33, repeats and realleges each and 
every allegation of Paragraphs 1 through 17 hereof with the same 


force and effect as if the same were fully set forth herein. 


Answering Paragraphs 34 through 37, denies the allegations 


20. Answering Paragraph 41, repeats and realleges each and 
‘| every allegation of Paragraphs 1 through 17 hereof with the same 


| force and effect as if the same were fully set forth herein. 


21. Answering Paragraphs 42 through 45, denies so much of 
i the allegations thereof as pertain to or are intended to refer to 


Seider. 


22. Answering Paragraph 46, repeats and realleges each and 
every allegation of Paragraphs 1 through 17 hereof with the same 


force and effect as if the same were fully set forth herein. 
23. Answering Paragraphs 47 through 49, denies so mucn of 
the allegations thereof as pertain to or are intended to refer to 


| Seider. 


24. Answering Paragraph 50, repeats and realleges each and 


| every allegation of Paragraphs 1 through 17 hereof with the same 


force and effect as if the same were fully set forth herein. 


25. Answering Paragraph 51, denies the allegations thereof. 
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26. Answering Paragraph 52, denies the al’egations of the 


first sentence thereof. 


27. Answering Paragraphs 53 nd 54, denies the allegations 


thereof. 


28. Answering Par aph 55, repeats and realleges each and 
every allegation of Paragraphs 1 through 17 hereof with the same 


force and effect as if the same were fully set forth herein. 


29. Answering Paragraphs 56 and 57, denies the allegations 


thereof. 
30. Answering Paragraph 58, repeats and realleges each and 
every allegation of Paragraphs 1 through 17 hereof with the same 


force and effect as if the same were fully set rorth herein. 


31. Answering Paragraphs 59, 60, 61 and 63, denies the 


allegations thereof. 


32. Answering Paragraph 62, denies the allegations of the 


'| €irst sentence thereof. 


33. Answering Paragraph 64, repeats and realleger each and 
every allegation of Paragraphs 1 through 17 hereof with the same 


| force and effect as if the same were fully set forth herein. 


34. Answering Paragraphs 65 and 67, denies the allegations 


' thereof. 
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| 35. Answering Paragraph 66, denies the ellegations of the 


first sentence thereof. 


| 36. Seider denies that plaintiffs are entitled to the 
relief souyht in their amended complaint, or to any of such 


relief or to any other relief against Seider. 


FIRST DEFENSE 


Harold Seider upon which relief can be granted. 
SECOND DEFENSE 


| 
| 
37. The amended complaint fails to state a claim against 
| 38. The alleged "October 1974 agreement" is void and un- 


ll engaroeahie by reason of the applicable Statute of Frauds. ™ 
THIRD DEFENSE 
1 
fl 39. Big Seven assiqned its rights under the alleged "October 
i 1974 agreement" to Adam VIII and Big Seven, therefore, lacks . 
| standing to bring this action. 
! 
i| i 
a FOURTH DEFENSE * 
~ @4 ; ee ene ee ees “ 
+ & 
a) 


40. The alleged “October 1974 agreement” is unenforceable 


by reason of its lack of specificity and definiteness. 
FIFTH DEFENSE 


41. The alleged "October 1974 agreement" is void and 


» 


4 
» > 
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[ae because it lacks consideration. 


SIXTH DEFENSE 


42. The Court lacks pendent jurisdiction over Counts II-VIII 


because Count I is insubstantial. 


WHEREFORE, Harold Seider demands judgment dismissing 
the amended complaint together with the costs and disbursements 
of this action, and for such other and further relief as the 


Court may deem just and proper. 


Dated: New York, New York 
" Octobex 30, 1975 


MARSHALL, BRATTER, GREENE 
ALLISON & TUCKER 


430 Park Avenue 
New York, New York 10022 
Tel. No. (212) 421-7200 
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Defendant Lennon's Amended Answer to Plaintiffs‘ 
Amended Complaint & Counterclaim. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. and ADAM 
VIII, LTD., 


Plaintiffs, 75 Civ. 1116 
(LFM) 
-against- 


JOHN LENNON, APPLE RECORDS, INC., 
HAROLD SEIDER, CAPITOL RECORDS, INC AMENDED ANSWER TO 
and EMI RECORDS LIMITED, AMENDED COMPLAINT 
AND COUNTERCLAIM 
Defendants, OF JOHN LENNON 


-and- = a We 


MORRIS LEVY, 


Additional Defendant 
on Counterclaim. 


The defendant John Lennon (hereinafter “Lennon"), by 
his attorneys Marshall, Bratter, Greene, Allison & Tucker, for 
his amended answer to the amended complaint of Big Seven Music 
Corp. (hereinafter "Big Seven") and Adam VIII, Ltd. (hereinafter 


“Adam VIII"), and for his counterclaim, alleges as follows: 


i. Lennon denies that he has knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of the amended complaint, except insofar as said allegations 


are hereinafter expressly admitted or denied. 


2% Answering Paragraph 1, denies the allegations thereof, 
except admits that plaintiffs purport to bring this action under 
Section 4 of the Clayton Act, 15 U.S.C. §15, and further that 
plaintiffs purport to allege pendent jurisdiction over Counts II 


through VIII of the amended complaint. 
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3. Answering Paragraphs 4 and 5, admits the allegations 
thereof, except denies that Apple Records, Inc. is actively en- 
gaged in interstate or foreign commerce or that its principal 
place of doing business is located in the City, County and State 


of New York. 


4. Answering Paragraph 6, admits that Capitol Records, 
Inc. ("Capitol") maintains an office for the conduct of business 


in the City, County and State of New York. 


5. Answering Paragraph 7, admits that Harold Seider is an 


attorney who acts as an advisor to Lennon from time to time. 


6. Answering Paragraphs 9 and 10, admits the allegations 


thereof. 


ts Answering Paragraphs 11 and 12, denies so much of the 
allegations thereof as pertain to or are intended to refer to 
Lennon, except admits that the album "Walls and Bridges" released 
in September, 1974 did not include “You Can't Catch Me", that it 
included a song entitled “Ya Ya", and that it did not include any . 
other Big Seven song; and alleges and avers that Lennon's attorneys 
advised the plaintiff, Big Seven, by letter dated December 31, 
1974, of seven (7) master recordings available for licensing from 


Apple Records, Inc. from which Big Seven could select three (3). 


8. Answering Paragraphs 13, 14, 15 and 16, denies so much 


'' of the allegations thereof as pertain to or are intended to refer 
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9. Answering Paragraph 18, admits that the attorneys for 
Lennon sent a letter to Big Seven advising it of seven (7) master 
recordings available for licensing from Apple Records, Inc. from 
which Big Seven could select three (3) and that a copy or that 


letter appears to be Exhibit C to the amended complaint. 


10. Answering Paragraph 19, admits that the attorneys for 
Lennon received a response t> their letter from Morris Levy as 
President of Big Seven, that « <apy of that response appears to 
be Exhibit D :o the amended complaint and that part of said 


response is quoted in said paragraph. 


11. Answering Paragraph 20, upon information and belief 


denies the allegations thexeof. 
12. Answering Paragraph 27, admits the allegations thereof. 


13. Answering Parag. aph 28, admits upon information and 
belief the allegations thereof. 


' 
14. Answering Paragraph 30, denies th allegations thereof. 


15. Answering Paragraph 32, denies so much of the allega~ 


16. Answering Paragraph 33, repeats and realleges each and 


| every allegation of Paragraphs 1 through 15 nexeof with the same 
| 


1 force and effect as if the same were fully st forth herein. 


1 , : 
| tions thereof as pei<ain to or are intendes to refer to Lennon. 
t 


137. Answering 


tions thereof. 


18. Answering 


1, every allegation of 


force and effect as 
16. Answering 
thereof. 
20. Answering 
every allegation of 
force and effect as 


21. Answering 


22. Answering 
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Paragraphs 34 through 37, denies the ealiege- 


Paragraph 38, repeats and realleges each and 
Paragraphs 1 through 15 hereuf with the same 
if the same were fully set ‘..th her#in. 


Paragraphs 39 and 40, denies the allegations 


Paragraph 50, repeats and realleges wach and 


Paragraphs 1 through 15 hereof with the same 


if the same were fully set forth herein. 


Paragraph 51, denies the alieyat;:ns thereof. 


Paragraph 52, denies the allegatias of the 


first sentence thereof. 


23. Answering 


thereof. 
24. Answering 
every allegation of 
force and effect as 
25. Answering 


thereof. 


paragraphs 53 and 54, denies the allegations 


Paragraph 55, repeats and realleges each and 
Paragraphs 1 through 15 hereof with the same 
if the same were fully set forth herein. 


Paragraphs 56 and 57, denies the u: tegations 


125a 


Defendant Lennon's Amended Answer. 


26. Answering Paragraph 58, repeats and realleges each and 
every allegation of Paragraphs 1 through 15 hereof with the same 


force and effect as if the same were fully set forth herein. 


27. Answering Paragraphs 59, 60, 61 and 63, denies the 


allegations thereof. 


28. Answering Paragraph 62, denies the allegations of the 


first sentence thereof. 


29. Answering Paragraph 64, repeats and realleges each and 


" every allegation of Paragraphs 1 through 15 hereof with the same 


force and effect as if the same were fully set forth herein. 


Answering fatagraphs 65 and 67, denies the allegations 


31. Answering Paragraph 66, denies the allegations of the 


first sentence thereof. 


32. Lennon denies that plaintiffs are entitled to the 


relief sought in their amended complaint, or to any of such 


'| yelief or to any other relief against Lennon. 


FIRST DEFENSE 


33. The amended complaint fails to state a claim against 


Lennon upon which relief can be granted. 
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SECOND DEFENSE 


34. The alleged “October 1974 agreement" is void and un- 


enforceable by reason of the applicable Statute of Frauds. 


35. Big Seven assigned its rights under the alleged “October 
1974 agreement" to Adam VIII and Big Seven, therefore, lacks 


| THIRD DEFENSS 
; standing to bring this action. 


| FOURTH DEFENSE 
| 
| 


36. The alleged “October 1974 agreement" is unenforceable 


by reason ~“ its lack of specificity and definiteness. 
FIFTH DEFENSE 


| 37. The alleged “October 1974 agreement” is void and un- 


enforceable because it lacks consideration. 


SIXTH DEFENSE 


38. The Court lacks pendent jurisdiction over Counts II-vII 


because Count I is insubstantial. 


FIRST COUNTERCLAIM AGAINST BIG SEVEN 
MUSIC CORP. AND ADAM VIII, LTD. 


39. This is a claim seeking compensatory and punitive dam- 


ages and an injunction pursuant to Sections 50 and 51 of the New 
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York Civil Rights Law and the common law of the State of New York 
against Big Seven and Adam VIII. Jurisdiction is asserted 


pursuant to the doctrine of pendent jurisdiction. 


40. Lennon is a resident of the State of New York, and is 
and has been for over ten (10) years, a highly successful and 
popular musician, composer, singer and performer, who was formerly 
a member of the internationally famous English rock music group 
known as "The Beatles". For the past several years Lennon has 


been performing under his own name. 


41. Big Seven is, according to the aliegations of Paragraph 
2 of the amended complaint, a corporation organized and existing 
under the laws of the State of New York with its principal place 


of business in the City, County and State of New York. 


42. Adam VIII is, according to the allegations of Paragraph 
3 of the amended complaint, a corporation organized and existing 
under the laws of the State of New York with its principal place 


of business in the City, County and State of New York. 


43. Upon information and belief, since at least October 
1973, Morris Levy (hereinafter “Levy") has been the President of 
Big Seven and Adam VIII. Upon information and belief, Levy 
maintains an office for the transaction of business in the City, 


County and State of New York. 


44. In or about November, 1974, Pig Seven and Adam VIII 


obtained through Levy who in turn received it from Lennon a seven 


ij and one-half (7-1/2) inch half track EQ tape of certain musical 
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performances by Lennon (hereinafter the “Tape"), which was made 
from other tapes then being processed by Lennon into “Masters” 
from which eight-track tapes and/or phonograph records could 


later be produced. Levy asked Lennon for the Tape for the purpose 


of listening to it. At no time did Lennon authorize Levy, Big 


Seven or Adam VIII to use the Tape for the purpose of producing 
or manufacturing therefrom eight-track tapes and/or phonograph 
records of Lennon's performances or distributing or selling same, ; 


or for any other commercial purpose. 


45. In or about early February 1975, and on various occasions 
subsequent thereto, the plaintiffs Big Seven and Adam VIII, in 
their business and for advertising purposes and for purposes of 
trade did unlawfully and without the written or oral consent of 
Lennon use a picture and likeness of Lennon together with his 
name in connection with the advertisement ana sale of eight-track 
tapes and/or phonograph records of Lennon's performances without 
compensation to Lennon therefor and did advertise said eight- 
track tapes and/or phonograph records under the title “John 
Lennon Sings the Great Rock & Roll Hits-Roots" (hereinafter the 


"Roots Album"). 


46. Upon information and belief, the Roots Album is a copy 
of the Tape or was produced from the Tape. The Rocts Album, its 
record jacket and the merchandising thereof are of inferior 
quality and not commensurate with the standards that the public 
has come to associate with Lennon. The record jacket of the 
Roots Album has a picture and likeness of Lennon on its cover and 
Lennon's name appears on said record jacket no less than nineteen 


times. 
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caused advertisements offering the Roots Album for sale to the 


| 47. Upon information and belief, Big Seven and Adam VIII 


| general public, using a picture and likeness of Lennon together 
with his name in connection therewith, to be carried on television 
stations in New York City, which advertisements were viewed by 
the general public in the New York metropolitan area, including 
New Jersey and Connecticut. Upon information and belief, Big 
Seven and Adam VIII caused similar advertisements to appear on 
television stations in various other cities throughout the United 


States. 


48. Upon information and belief, Big Seven and Adam VIII 
since in or about early February, 1975, have been selling the 
Roots Album containing Lennon's performances, without compensation 
to Lennon therefor, to the general public in response to orders 
received as a result of the advertising referred to in Paragraph 


45 above. 


49. The use by Big Seven and Adam VIII of Lennon's name, 
picture and likeness, and the sale of the Roots Album as aforesaid, 
all without compensation to Lennon therefor, was and is entirely 
unauthorized and without Lennon's written or oral consent and 
such use and sale by the plaintiffs was and is knowingly unlawful 
and in violation of Sections 50 and 51 of the Civil Rights Law of 


{ 
the State of New York. ‘ 


50. Big Seven and Adam VIII assert the right to use Lennon's 
|name, picture and likeness in connection with the advertisement 
and sale of the Roots Album and to sell the Roots Album, and 


' 


threaten to continue to use the same in such connection and to 
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sell said album, notwithstanding that Lennon has duly demanded 


that Big Seven and Adam VIII cease such use and sale. 


unlawful use of Lennon's name, picture and likeness and perform- 


. By reason of the foregoing and the knowing, wilful and 
ances Lennon has been and continues to be irreparably damaged in 


his person and business and otherwise, has been damaged in at 


= the sum of Fifty Thousand ($50,000) Dollars, the exact 


i| amount to be determined at trial, and is entitled to an award of 
See damages as against Big Seven and Adam VIII of Two Hundred | 
| thousand ($200,000) Dollars and to injunctive relief, all in 

earn with Section 51 of the Civil Rights Law of the State 


of New York. 


SECOND COUNTERCLAIM AGAINST BIG SEVEN 
MUSIC CORP., ADAM VIII, LTD. AND MORRIS LEVY 


MUSIC CORP ., ADA <*>): 
52. This is a claim seeking an accounting and an injunction 
pursuant to the common law of the State of New York against Big 
Seven, Adam VIII and Levy, who is joined as a defendant pursuant 
to Rule 13 of the Federal Rules of Civil Procedure. Jurisdiction 
is asserted pursuant to the doctrines of pendent jurisdiction and 


ancillary jurisdiction. 


53. Lennon repeats and realleges each and every allegation 


nana 


of Paragraphs 40 through 48 hereof with the same force and effect 


as if the same were fully set forth herein. 


ee TCT. 


ne ee 


54. The plaintiffs Big Seven and Adam VIII and the counter- 


—— 


claim defendant Levy (hereinafter the “Counterclaim Defendants") 
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wrongfully, wilfully, and fraudulently appropriated to themselves . 


the reputation, good will, and high standing of Lennon, thereby 
intending to injure Lennon irreparably, and divert to themselves 
the benefit and advantage which would otherwise have accrued to 
Lennon from the excellence of and wide public acceptance for his 
performances and the sole right and property of Lennon in his 

said name and performances, to be used in the manufacture, sale 
and distribution of eight-track tapes and/or phonograph records 
Only upon terms satisfactory to Lennon and under conditions that |: 
will insure the maintenance of Lennon's reputation and wide 


acceptance by the public. 


55. Without t’. consent of Lennon, the Counterclaim 
Defendants have wrongfully, wilfully, ana : audulently sold and 
offered for sale the Roots Album, and threaten to continue to 
sell and offer for sale said album, and have advertised and 
threaten to advertise said sales, as hereinbefore alleged, using 
Lennon's name, picture and likeness and performances without his 
permission and without compensation to him, not only in the State 
of New York but throughout the United States. By reason of said 
acts of the Counterclaim Defendants the public has been misled as 
to the origin of the Roots Album, and Lennon's reputation, good . 

ii will and popularity have been and are being irreparably damaged; 
: and the Counterclaim Defendants threaten to and will continue to 
so act to Lennon's irreparable damage unless restrained and 


enjoined by this Court. 


56. Lennon has no adequate remedy at law for all of the 


i wrongs hereinbefore alleged, except that for the wrongs complained 


6." 
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of in the First Counterclaim, besides injunctive relief, Lennon 
is entitled to an assessment of compensatory and punitive damages 
| pursuant to Section 51 of the Civil Rights Law of the State of 


New York. 
WHEREFORE, John Lennor. demands judgment as follows: 


i. Dismissing the amended complaint together with the 


costs and disbursements of this action. 


2. On the First and Second Counterclaims, that Big Seven 


Music Corp., Adam VIII, Ltd. and Morris Levy, and each of them, 


if 
their agents, servants, officers, employees, representatives, 


' assignees, attorneys, and those persons in active concert or 
participation with and each of them, be forever restrained and 
enjoined from manufacturing, producing, selling or offering for 
sale, or causing co be manufactured, produced, sold or offered 
for sale eight-track tapes and/or phonograph records bearing the 
name, picture or likeness of John Lennon, or containing the 
musical performances of John Lennon, and in particular the eight- 
track tapes and/or phonograph records entitled “John Lennon Sings : 
The Great Rock & Roll Hits-Roots", the same being the sole and 
exclusive property and right of Johr lennon, and that Big Seven 
Music Corp., Adam VIII, Ltd. and Morris Levy be restrained and 


enjoined to like effect during the pendency of this action. 


ae On the First Counterclaim, compensatory damages in an 
amount in excess of Fifty Thousand ($50,000) Dollars, the exect 


, amount to be determined at trial and punitive damages in the 


’ amount of Two Hundred Thousand ($200,000) Dollars 
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4. On the Second Counterclaim, for an accounting of the 
profits realized by the sale of the eight-track tapes and/or 
phonograph records entitled "John Lennon Sings The Great Rock & 


Roll Hits-Roots* since early February, 1975. 


5. For such other and further relief as the Court may deem 


just and proper. 


Dated: New York, New York 
October 30, 1975 


MARSHALL, BRATTER, GREENE, 


—_— & TUCKER 
4) 


Atte the for Defendant and 
ounterclaim Plaintiff John Tannee 

430 Park Avenue 

New York, New York 

Tel. No. (212) 421-7200 
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of Defendant Apple, 


pices STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


owen we am X 


' BIG SEVEN MUSIC CORP. and 
‘ ADAM VIII, LTD., 


Plaintiffs, ANSWER TO COUNTERCLAIM 
: OF APPLE RECORDS, INC. 
-against- 


‘ JOHN LENNON, APPLE RECORDS, INC., 75 Civ. 1116 (LFM) 
‘HAROLD SEIDER, CAPITOL RECORDS, 
, INC, and EMI RECORDS LIMITED, 


i 


i Defendants, 
K 
" MORRIS LEVY, 


{ 
4 Additional Defendant 


"1 on Counterclaim. 


' -and- 


Additional defendant on counterclain, Morris Levy 
("Levy"), by his attorneys, Walter, Conston, Schurtman & Gumpel, 
P.C., for his reply to the counterclaim of defendant, Apple 
"Records, Inc. ("Apple"), alleges as follows: 


i 


4, Admits, on information and belief, each and every 


allegation of paragraph 62 of Apple's counterclaim. 


2, Admits each and every allegation of paragraphs 63 


and 64 of Apple's counterclaim. 


3. Denies each and every allegation of paragraph 65 of 
Apple's counterclaim, except admits that since at least October 


it 
| 1973, Levy has been the President of Big, Seven and Adam VIII. 
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4. Denies each and every allegation of paragraph 66 
of Apple's counterclaim, except admits that Apple purports to 
: state its counterclaim pursuant to Rule 13 of the Federal Rules 
» of Civil Procedure, and to assert that jurisdiction arises under 
the doctrine of penden* and arcillsry jurisdiction. 


4 5. Denies each and every allegation of paragraph 67 


i 


and 68 of Apple's counterclaim. 


FIRST DEFENSE 
6. Apple's counterclaim fails to state a claim 


“which relief can be granted. 


SECOND DEFENSE 
7. Ali statements which Levy made or failed to make 
"were in his capacity as an officer, employee and agent of plain- 
and 
i Apple at all times knew that they were dealing with plaintiffs 


and not Levy individually. 


THIRD DEFENSE 
8. Any statements which Levy made to defendant Lennon 
“as an individuzl or as an officer of Apple were reasonably be- 
' Waeved to be true and were not made for the purpose of defrauding 
' Lennon or Apple. Levy further did not knowingly fail to make 


! any statements necessary to make his statements not misleading. 


FOURTH DEFENSE 
9. Lennon and Apple consented to the recording, pro- 
- duction, distribution, sale and advertisement of the Roots album 


‘and the use of Lennon's name, picture and likeness in connection 


j therewith. 
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FIFTH DEFENSE 
10. Lennon and Apple knew of and acquiesced in the 
“ pecording, production, distribution, sale and advertisement of 
| the Roots album and to the use of Lennon's name, picture and 
i likeness in connection therewith. 


ll. Apple is guilty of laches. 


SEVENTH DEFENSE 
12. Lennon, individually and on behalf of Apple, in 
a 
“order to induce plaintiffs to forebear from prosecuting a claim 


against Lennon and Apple for breach of a settlement agreement in 
an action entitled, Big Seven Music Corp. ve Maclen Music, Inc., 
-et_al., 79 Civ. 1348 (S.D.N.Y.), and with Apple's knowledge and 

consent, promised to record appreximately 15 rock and roll songs 
. for plaintiffs and to permit plaintiffs to produce, distribute, 
. advertise and sell a phonograph album embodying his recorded 


performances. 


; 13. Plaintiffs reasonably relied on the aforesaid 

H 

' promise and thereafter expended substantial time and effort and 
* incurred substantial expense in producing, distributing and 


» advertising the said phonograph album, 


i 
14. Apple expected or should reasonably have expected 


' plaintiffs to rely to their detriment on Lennon's and Apple's 
i promise and is therefore estopped from disaffirming said promise 


4 
‘ or from claiming damages by reason thereof. 
i 


137a 


Additional Defendant Levy's Reply. 


EIGHTH DEFENSE 
15. Levy incorporates herein as an Eighth Defense the 


| claims for relief set forth in plaintiffs' amended complaint 


| herein. 


\ 
WHEREFORE, Levy demands judgment dismissing Apple's 


‘ counterclaim, together with the costs and disbursements of this 


action. 


* Dated: New York, New York 
October 31, 1975 


WALTER, CONSTON, SCHRTMAN & 
GUMPEL, P.C. 


By: Mh. ee 
A Member of the Firm 
Attorneys for Plaintiffs and Levy 
330 Madison Avenue 
New York, New York 10017 
(212) 682-2323 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
mm cas nn mms oD 0 OOOO OOOO EOADOM EEE www X 


BIG SEVEN MUSIC CORP. and 
iADAM VIII, LTD., 


Plaintiffs, REP ° T° COUNTER?L ., 
C _A*PLE RECORDS, INC, 
~against- ole 
" JOHN LENNON, APPLE RECORDS, INC., 75 Civ. 1116 (LFM) 
HAROLD SEIDER, CAPITOL RECORDS, 
pane and EMI RECORDS LIMITED, 


Defendants. 


Plaintiffs Big Seven Music Corp. ("By. Seven™ 
Adam VIli, Ltd. ("Adam VIII"), by their attorn vs, ea 
bt Schurtman & Gumpel, P.C., for their reply t» tre countercla 
t defendant Apple Records, Inc. ("Apple*), ai ege .. follows: 
1. Admit, on information and belief, ~.ch and every 
} 
beranaaiees of paragraph 62 ~f App.~>*s counte~«laim. 
2. Admit each and every allegation of paragraphs 63 


and 64 of Apple's counterclaim. 


3. Deny each and every allegation of paragraph 65 of 


{ Apple's counterclaim, except admit that since at least October, 


11973, Morris Levy ("Levy") has been the President of Big Seven 


' and Adam VIII. 


4, Deny each and every allegation of paragraph 66 


i 
| ot Apple's counterclaim, except admit that Apple purports to 


| state its counterclaim pursuant to Rule 13 of the Federal Rules 
¢ 
‘ of Civil Procedure, and to assert that jurisdiction arises under 


, the doctrine of pendent and ancillary jurisdiction. 
: 
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5. Deny each and every allegation of paragraphs 67 


- and 68 of Apple's counterclaim, 
ae 


! FIRST DEFENSE 
q 


6. Apple's counterclaim fails-to state a claim upon 


j Which relief can be granted. 


: SECOND DEFENSE 

7. Any statements which Levy made to defendant John 

Lennon ("Lennon") as an individual or as an officer of Apple 
were reasonably believed to be true and were not made for the 

) purpose of defrauding Lennon or Apple. Levy further did not 


knowingly fail to maxe any statements necessary to make his 


i statements not misleading. 


THIRD DEFENSE 
8. Lennon and Apple consented to the recording, pro- 
duction, distribution, sale and advertisement of the Roots album, 
and the use of Lennon's name, picture and likeness in connection 


' therewith. 


FOURTH DEFENSE 
9, Lennon and Apple knew of and acquiesced in the 
recording, production, distribution, sale and advertisement of 
i the Roots album, and to the uae of Lennon's name, picture and 


(i 
‘ likeness in connection therewith. 


| FIFTH DEFENSE 
4 
4 


10. Apple is guilty of laches. 
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SIXTH DEFENSE 
11. Lennon, individually and on behalf of Apple, in 


order to induce plaintiffs to forebear from prosecuting a claim 


oS 2 ete 


against Lennon and Apple for breach of a settlement agreement in 


an action entitled, Big Seven Music Corp. v. Maclen Music, Inc., 
et al.,:70 Civ. 1348 (S.D.N.Y.), and with Apple's knowledge and 


consent, promised to record approximately 15 rock.and roll songs 
for plaintiffs and to permit plaintiffs to produce, distribute, 
advertise and sell a phonograph album embodying his recorded 


) performances. 
i 


| 
i 12. Plaintiffs reasonably relied on the aforesaid 


} 
i incurred substantial expense in producing, distributing and 


promise and thereafter expended substantial time and effort and 
4 ¢ 


| advertising the said phonograph album, 
I 


13. Apple expected or should reasonably have expected 
plaintiffs to rely to their detriment on Lennon's and Apple's 
promise and is therefore estopped from di.affirming said promise 
i 


tor from claiming damages by reason thereof. 


SEVENTH DEFENSE 


14, Plaintiffs incorporate herein as a Seventh Defense 


he claims for relief set forth in plaintiffs' amended complaint , 


t 
herein. a*® 
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Plaintiffs‘ Reply. 


WHEREFORE, plaintiffs demand judgment dismissing 


Apple's counterclaim and awarding plaintiffs the relief sought 


in plaintiffs‘ amended complaint herein. 


Dated: New York, New York 
October 31, 1975 


WALTER, CONSTON, SCKURTMAN & 
GUMPEL, P.C. 


4 
Lee Kes 
ember of the rm 
Attorneys for Plaintiffs 
330 Madison Avenue 


New York, New York 10017 
(212) 682-2323 
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Defendant on Counterclaim Levy's Ar.awer to 
Counterclaims of Defendant Lennon. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
chine aaa w 


eanweencenne err 


BIG SEVEN MUSIC CORP. and 


ADAM VIII, LTD., 
+ ANSWER TO COUNTERCLAIMS 


Plaintiffs, 
OF JOHN LENNON 


-against- 
75 Civ. 1116 (LPM) 


JOHN LENNON, APPLE RECORDS, INC., 
‘HAROLD SEIDER, CAPITOL RECORDS , 
INC. and EMI RECORDS LIMITED, 


Defendants, 


Additional Defendant 
on Counterclaim. 


AR 30°0'S 
Slaw Hy 2 my 
L4¥UNOD L9IVLSICO SH 


Additional defendant on the counterclaim Morris Levy 


by his attorneys, 


Walter, Conston, Schurtman & Gumpel, 


unterclaims of defendant J 


("Levy"), 
p.c., for his answer to the co ohn Lennon 


("Lennon") >» alleges as follows: 


' 
in paragraph 39 of his \ 
50 and 51 of 


State or 


1. Admits that Lennon purports, 


counterclaim on Sections 


counterclaim, to base his 


w York Civil Rights Law a 
a to assert jurisdiction 


the Ne nd the common law of the 
New York an pursuant to the doctrine of 


pendent jurisdiction. 


h and every allegation set forth in para- 


2, Admits eac 
's counterclaim, exce 


42 and 43 of Lennon 


pt denies 


es in 


graphs 4o, 4l, 


y maintains an office for the transaction of pusine 


that Lev 


the City, County and state of New York. 


ts 
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3. Denies each and every allegation of paragraph uy 
,of the counterclaim except admits that plaintiffs, in or about 
'November, 1974, received from Lennon a seven and one-half inch 
levect track EQ tape of certain musical performances sy Lennon. 

4 

4. Denies each and every allegation -f paragraph 45 of 

the counterclaim except admits that in or about e:rly February, 
a plaintiffs used a picture of Lennon together with his name 


fin connection with the advertisement and sale of an album of per- 


formances by Lennon entitled, "Roots". 


5. Denies each and every allegation of paragraph 46 of 
the counterclaim except admits that the Roots album was produced 
from a tape delivered to plaintiffs by Lennon, and that Lennon's 
picture and name are“on the record jacket. ‘ 

6. Denies each and every allegation of paragraph 47 of 
the counterclaim except admits that plaintiffs advertised the 
Roots alibum for sale to the general public by causing advertise- 
ments, which included Lennon's name and picture, to be broadcast 
by certain television stations in New York City and certain other 


eities in the United States. 


7. Denies each and every allegation contained in para- 


a 


; graph 48 of the counterclaim except admits that members of the 


i general public have placed orders for and were sold copies of 


the ‘toots album, which contains performances by Lennon. 


8. Denies each and every allegation of paragraph 4g 


jor the counterclaim. 
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| 9. Denies each and every allegation of paragraph 50 of 
ene counterclaim except admits that plaintiffs assert the right 
tto sell the Roots album and to use Lennon's name, picture and 
likeness in connection with its advertisement and sale. Levy 
lalso admits that Lennon has demanded that plaintiffs cease such 


‘use and sale. 


10. Denies each and every allegation of paragraph 51 


,of the counterclaim. 


i 11. Admits that Lennon purports, in paragraph 52 of his 
icounterclaim, to base nis counterclaim on the common law of the 


of pendent jurisdiction. 


12. In answer to paragraph 53 of the counterclaim, Levy 
{} 


ipepeats each and every admission and denial contained in para- 


lerapns 2 through 8 of this answer. 


| 
| 


i 13. Denies each and every allegation contained in para- 
(graphs 54, 55 and 56 of the counterclaim. 

| 
FIRST DEFENSE 

14, The counterclaims fail to state a claim upon which 


elief can be granted. 


SECOND DEFENSE 


15. All actions which Levy took or failed to take, and 


ll statements which he made or failed to make were in his capacity, 
| 


bs an officer, employee and agent of plaintiffs and not as an 
ndividual, and Lennon at all times knew that he was dealing with 


laintiffs and not Levy individually. 


etate of New York and assert jurisdiction pursuant to the doctrine | 
| 


| 


| 
! 
| 
} 
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THIRD DEFENSE 
16. Lennon consented to the recording, production, dis- 
fribution, sale and advertisement of the Roots album, and the use 


f his name, picture and likeness in conrection therewith. 


FOURTH DEFENSE 
17. Lennon knew of and acquiesced in the recording, 
bcaesssie, distribution, sale and advertisement of the Roots 


' 
album, and to the use of his name, picture and likeness in 


connect ion ther w. h. 
' 


li 
FIFTH DEFENSE 


18. Lennon is guilty of laches. 


SIXTH DEFENSE 
19. Lennon, in order to induce plaintiffs to forebear 
| from prosecuting a claim against him for breach of a settlement 


agreement in an action entitled, Big Seven Music Corp. v. Maclen 


jj Music, Inc., et al., 70 Civ. 1348 (S.D.N.Y.), promised to record 
| approximately 15 rock and roll songs for plaintiffs and to permit 
Plaintiffs to produce, distribute, advertise and sell a phonograph! 
album embodying his recorded performances. 
20. Plaintiffs reasonably relied on the aforesaid 
' 


promise, and thereafter expended substantial time and effort and 


tising the said phonograph album. 


| 
| 
incurred substantial expense in producing, distributing and adver-| 
| 
| 
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21. Lerni«” expected or should reasonably have expected 
Plaintiffs to rely to their detriment on his promise and is there- 


i fore estopped from disaffirming his said promise or from c’aiming 


damages by reat in thereof. 


| SEVENTH DEFEFSE 


{ 22. Levy incorporates herein as a severich defense the 


this action. 


counterclaims, together with the costs and disbursements of this 


action. 


Dated: New York, New York 
November 4, 1975 


WALTER, CONSTON, SCHURTMAN & 
GUMPEL, P.C. 


ember of the 
Attorneys for Plaintiffs and Levy 
33U Madison Avenue 
New York, New York 10017 
(212) 682-2323 : 


claims for relief set forth in plaintiffs' amended ccmplaint in 


WHEREFORE, Levy demands judgment dismissing Lennon's 
| 
| 
| 
| 
| 
j 
| 


' 
| * 
| 
{ 
| 
| 
| 
| 
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Plaintiffs‘ Reply to Counterclaims of 
Defendant Lennon. 


"UNITED STATES DISTRICT COURT 
»SOUTHERN DISTRICT OF NEW YORK 


en PD On Oe we OOO ORO OS BOSE Ow ee we wwe we xX 


BIG SEVEN MUSIC CORP. and : 
jADAM VIII, LTD., 


Plaintiffs, REPLY TO COUNTERCLAIMS 
: OF JOHN LENNON 
' -against- 


| JOHN LENNON, APPLE RECORDS, INC., 75 Civ. 1116 (LFM) 
HAROLD SEIDER, CAPITOL RECORDS, : s 


jINC. and EMI RECORDS LIMITED, 


~ 


Defendants. 


ioigsid 38 
qaue 


nod 


Plaintiffs Big Seven Music Corp. ("Big Seven") <gpd-4dam 


ivIII, Ltd. ("Adam VIII"), by their attorneys, Walter, Conston, 


; Schurtman & Gumpel, P.C., for their reply to the counterclaims of 


‘defendant John Lennon ("Lennon"), allege as follows: 


1. Admit that Lennon purports, in paragraph 39 of his 


f 
{| the New York Civil Rights Law and the common law of the State of 
i 


4 


i New York and to assert jurisdiction pursuant to the doctrine of 
t 
prone? jurisdiction. 


Da 


counterclain, to base his counterclaim on Sections 50 and 51 of 


Admit each and every allegation set forth in para-— 
i - 

igraphs 40, 41, 42 and 43 of Lennon's counterclaim, except deny 

| that Levy maintains an office for the transaction of business in 


| tne City, County and State of New York. 
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Plaintiffs' Reply. . 


| 3. Plaintiffs deny each and every allegation of para-_ 
! 
i graph 44 of the counterclaim except admit that plaintifffs, in or 


" about November, 1974, received from Lennon a seven and one-haif 


inch half track EQ tape of certain musical performances by Lennon. 


4. Plaintiffs deny each anc every allegation of para- 


graph 45 of the counterclaim except admit that in or about early 


t 

"February, 1975, plaintiffs used a picture of Lennon together with 
{ 
!album of performances by Lennon entitled "Roots". 


his name in connection with the advertisement and sale of an 


5. Plaintiffs deny each and every allegation of para- 


{ 


i graph 46 of the counterclaim except admit that the Reots album 


was produced from a tape delivered to plaintiffs by Lennon, and 


| that Lennon's picture and name are on the record jacket. 


| 6. Plaintiffs deny each and every allegation of para- 
| graph 47 if the counterclaim except admit that plaintiffs adver- 
[ bised the Roots album for sale to the general public by causing 
lL advertisenents, which included Lennon's name and picture, to be 
broadcast by certain television stations in New York City and 


certain other cities in the United States. 


7. Plaintiffs deny each and every allegation of para- 
) epaph 48 of the counterclaim except admit that members of the 
: : 
, general public have placed orders for and were sold copies of 


the Roots album, which contains performances by Lennon. 


8. Plaintiffs deny each and every allegation of para- 


graph 4g of the counterclaim, 
li 
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Plaintiffs’ Reply. 


9. Plaintiffs deny each and every allegation of parae- 
| graph 50 of the counterclaim except admit that plaintiffs assert 
b the right to sell the Roots album and to use Lennon's name, 
| picture and likeness in connection with its advertisement and 
A caleedl Plaintiffs also admit that Lennon has demanded that 


‘plaintiffs cease such use and sale. 


1 


i 10. Plaintiffs deny each and every allegation of para- 


» graph 51 of the counterclaim. 


ll. Plaintiffs admit that Lennon purports, in para- 


i graph 52 of his counterclaim, to base his counterclaim on the 

| common law of the State of New York and assert jurisdiction pur- 
| 

suant to the doctrine of pendent jurisdiction. 

i 

| 


| 


12. In reply to paragraph 53 of the counterclaim, 
‘| plaintiffs repeat each and every admission and denial contained 


» in paragraphs 2 through 8 of this reply. 
13. Plaintiffs deny each and every allegation contained 


in paragraphs 54, 55 and 56 of the counterclaim. 


FIRST DEFENSE 
14. The counterclaims fail to state a claim upon which 


relief can be granted. 


15. Lennon consented to the recording, production, dis- 


| 
| 
| 
} 
SECOND DEFENSE | 
| 


tribution, sale and advertisement of the Roots album, and the use 


of his name, picture and likeness in connection therewith. | 
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Plaintiffs" Reply. 


THIRD DEFENSE | 

16. Lennon knew of and acquiesced in the recording, | 

|| production, distribution, sale and advertisement of the Roots | 
| album, and to the use of his name, picture and likeness in xiiiate 


| 
tion therewith. 


17. Lennon is guilty of laches. 


FIFTH DEFENSE 


18. Lennon, in order to induce plaintiffs to forebear 


| 

| 

FOURTH DEFENSE | 
| 

| 

| 

| 

\ 


' from prosecuting a claim against him for breach of a settlement 
agreement in an action entitled, Eig Seven Music Corp. v.- Maclen 
i Music, Inc., et al., 70 Civ. 1348 (S.D.N.Y.), promised to record | 


| approximately 15 rock and roll songs for plaintiffs and to permit © 
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Plaintiffs’ Reply. 
lpratnes ers to produce, distribute, ndvertise and sell a phonograph | 


_ album embodying his recorded performances. 
“i \ 
‘ 19. Plaintiffs reasonably relied on the aforesaid 
ipromise, and thereafter expended substantial time and effort and 
j i 
yineurred substantial expense in producing, distributing and adver- | 


|tising the said phonograph album. 


| 


L 20. Lennon expected or should reasonably have expected 
li aintiffs to rely to their detriment on his promise and is there- 
i 

= re estopped from disaffirming his said promise or from claiming 


amages by reason thereof. 


SIXTH DEFENSE 


he claims for relief set forth in Plaintiffs’ amended complaint 


n this action. 


WHEREFORE, plaintiffs demand judgment dismissing Lennon's 


| 
| 
| 
| 
21. Plaintiffs incorporate herein as a sixth defense | 
| 
| 
| 
s 


 raaaaieara and awarding plaintiffs the relief Sought in plaintiff: . 


mended complaint herein. 


ated: New York, New York 
November 4, 1975 


——_—_—_—_—_——— 


| 
{ 
| 
WALTER, CONSTON, SCHURTMAN & 
GUMPEL, eee 
By: — CE-- Lo 98, ay 
A Member of the Firm 
Attorneys for Plaintiffs 
330 Madison Avenue 


New York, New York 10017 
(212) 682- 2323 


Se em emer ee oneeeensereremeenanemtnenntet santana scthns => emma 
eaeapsenonemenermro—g 
en ae naan theeauecisenns aan cena 


152a 


Opinion #43919, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. and 
ADAM VIII, LTD., 


Plaintiffs, 


75 Civ. 1116 IPG 


JOHN LENNON, APPLE RECORDS, INC., : OPINION 
HAROLD SEIDER, CAPITOL RECORDS, 
INC., and EMI RECORDS, LIMITED, 


Vv. 


Defendants, 


and 


_ MORRIS LEVY, 


Additional 
Defendant on 
Counterclaim. 
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APPEARANCES : 


WALTER CONSTON SCHURTMAN & GUMPEL 
Attorneys for Plaintiffs 

330 Madison Avenue 

New York, New York 10017 

By: William Schurtman, Esq. 

Alan Kanzer, Esq. 

Bernard Diamond, Esq. 


Opinion # 13919, 


APPEARANCES: 
(continued) 


MARSHALL, BRATTER, GREENE, ALLISON & TUCKER 

Attorneys for Defendants John Lennon and Harold Seider 
430 Park Avenue 

New York, New York 10022 

By: James M. Bergen, Esq. and Howard P. Roy, Esq. 


CLEARY, GOTTLIEB, STEEN & HAMILTON 
Attorneys for Defendant Apple Records, Inc. 
One State Street Plaza 
New York, New York 10004 
By: George J. Grumbach, Jr., Esq. 

James McHugh, Esq. 


HOGAN & HARTSON 

Attorneys for Defendants Capitol Records and EMI 
815 Connecticut Avenue 

Washington, D. C. 20006 

By: E. Barrett Prettyman, Jr., Esq. 
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GRIESA, J. 


This is an action alleging that defendants 
wrongfully prevented plaintiffs from distributing a 
record album. The acriion is brought under the anti- 
trust laws and common law theories. The latter 
theories are maintainable in the federal court under the 
doctrine of pendent jurisdiction. 

Plaintiff Big Seven Music Corp. is engaged 
in music publishing and is the owner of song copy- 
rights. Plaintiff Adam VIII, Ltd. is in the business 
of marketing phonograph records and tapes. Both of 
these companies are owned by one Morris Levy. 

Defendant John Lennon is a singer, musician 


and composer and also a member of the former English 


rock music group known as “the Beatles." Defendant 


Apple Records, Inc. is a New York corporation, indi- 
rectly owned by all four of the Beatles -- Lennon, 
Paul Mccartney, George Harrison and Richard Starkey 


(known as Ringo Starr). At the relevant times 
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Lennon was presiden. of Apple. Defendant Harold 
Seider is an attorney and Lennon's business advisor. 
Defendant EMI Records, Limited is an English corpo- 
ration in the record business. Defendant Capitol 
Records, Inc. is a subsidiary of EMI and is in the 
record business in the United States. Lennon and 
Apple have contractual arrangements with EMI 2"~ 
Capitol for the distribution of records by the 


Beatles and the four individuals. 


i. 
Morris Levy, through his company Adam VIII, 
specializes in distributing phonograph records through 


television advertising. The records are usually 


compilations of song hits from earlier years, pre- 


viously issued by other companies. Levy selects a 
group of songs, acquires the licenses and "master 
tapes” from the various companies and reproduces the 


songs on his records. Levy advertises the records on 
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television, for mail order sales and for sales through 


so-called “retail fulfillment centers." Retail ful- 
fillment centers are outlets such as Woolworth's and 
Montgomery Ward. 

Levy distributes records not only in the 
United States, but also in foreign countries through 
certain license arrangements. 

The present case arises from the claim by 
plaintiffs that Levy entered into an oral contract 
on October 8, 1974 with Lennon and Apple, under which 
Levy was granted the right to distribute through 
television advertising a record album of rock and roll 
songs recorded by Lennon. Plaintiffs' claim as 
originally pleaded was that this contract was for 
Levy to distribute the album on a worldwide basis, 
through both mail order and retail distribution 
sales. During the trial plaintiffs amended their 
claim, and now assert that the contract was limited to 
mail order sales in the United States. Although the 
case involves a number of claims and counterclaims 
on various theories, the basic issue is whether or 


not such a contract was made. 
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A separate trial, by the Court without a jury, 
has been held on this issue of the existence of the 
contract. This opinion constitutes the Court's 
findings of fact and conclusions of law on the issues 
which have been tried. 

I hold that plaintiffs have not proved the 


making of the alleged contract. 


ITI. 
The background of the present case lies in 


an earlier lawsuit brought by one of the plaintiffs 


in the present action, entitled Big Seven Music Corp. 


v. MacLen Music, Inc., Northern Songs, Ltd. and Apple 
Records, Inc. (S.D.N.Y. 70 Civ. 1348). The essence 


of this suit was that a song written by John Lennon 
entitled "Come Together" infringed Big Seven's copy- 
right in a song entitled "You Can't Catch Me," written 
by a rock and roll singer named Chuck Berry. 

This action was settled on October 12, 1973. 
Under the settlement Lennon agreed, among other things, 
to record three songs belonging to Big Seven in his 


next album. 
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At the time of the October 1973 settlement 
agreement, Lennon was in Los Angeles, involved in 
recording sessions for an album of rock and roll 
hits of the 1950's. It was contemplated that the rock 
and roll album would contain the three Big Seven songs 
‘required by the October 1973 settlement. Lennon was 
working with one Phil Spector, a successful producer 
of rock and roll records. At some point these record- 
ing sessions terminated because of difficulties created 
by Spector. The tapes of those songs which had been 
recorded were appropriated by Spector. The result 
was that Lennon could make no further progress towards 
the completion of his rock and roll album. 

It was not until July 1974 that Lennon 
retrieved the Spector tapes. In order to obtain these 
tapes, Capitol paid Spector about $90,000. 

By this time Lennon was working on another 
album entitled “Walls and Bridges." He did not resume 


work on the rock and roll album. He wished to complete 


“Walls and Bridges" first. 
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The “Walls and Bridges" album was released 


in September 1974. It was the next album released 

by Lennon following the October 1973 settlement, but 
it did not contain the three songs belonging to Big 
Seven, which the “next album" was required to contain 
under the settlement agreement. 

When Levy learned about this, he considered 
it a breach of the settlement agreement. Levy dis- 
cussed the matter with Lennon's representative, Seider, 
and requested a meeting with Lennon. Such a meeting 
was held on the evening of October 8, 1974 at the Club 
Cavallero on East 58th Street in New York City. This 
is the occasion when plaintiffs claim the alleged oral 
contract, forming the basis of the present action, was 


made. 


Ill. 
Before discussing the evidence regarding the 
Club Cavallero meeting, it should be observed that 


Capitol was the regular distributor in North America, 
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and EMI was the regular distributor elsewhere, for 


records made by the Beatles and individual members 


of the group. However, plaintiffs claim that, by 


virtue of certain contracts entered into in 1969, 

Apple possessed the rights to distribute Lennon's 
records by mail order in North America. Plaintiffs 
further claim that this circumstance was understood 

by both Levy and Lennon at the October 8, 1974 meeting, 
and was the basis for an agreement under which Levy 
would distribute Lennon's forthcoming rock and roll 
album by mail order in the United States. 

The relevant contracts with EMI and Capitol 
are as follows. In 1962 the Beatles made a contract 
with EMI giving EMI the exclusive right to distribute 
their records. A new exclusive distributorship agree- 
ment was made in 1967 between the Beatles and EMI. It 
appears that under other agreements EMI licensed United 


States distribution rights to EMI's subsidiary Capitol. 
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In 1969 the parties modified these contractual 
arrangements. Under an agreement dated September 1, 
1969 EMI granted an exclusive license to Apple to 


manufacture and distribute Beatles records in North 


America. However, the agreement required Apple to 


appoint Capitol as its record distributor in the United 
States under a form of contract approved by “MI. More- 
over, the 1969 EMI-Apple agreement provided: 

"8. NEITHER party may assign this 

agreement or any part thereof or 


rights hereunder without the written 
consent of the other... ." 


‘Under date of September 1, 1969 Apple entered 
into the agreement, approved by EMI, appointing Capitol 
to be the distributor for Apple's records in North 
America. However, the 1969 Apple-Capitol distribution 


agreement contained the following provision: 
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"ARTICLE Ili 
DISTRIBUTION 

l. Apple hereby grants to Capitol 
and Distributor and they each do hereby 
accept all of the rights which Apple 


derives under the Licensing Contract, 


except (i) the right to manufacture 
records in the United States, (ii) the 


distribution by mail direct to consumers, 
an iii) the right to manufacture anda 

distribute one motion picture sound track 
album which Apple is obligated to give to 


United Artists under a pre-existing con- 
tractual arrangement." [Emphasis added] 


Plaintiffs rely on Article III, Section l(ii), 
quoted above, for their argument tat Apple retained 
the rights for mail order distribution in North 
America, and had the power to grant such ri,hts to 
Levy. 

Defendants contend that the reservation of 
mail order distribution rights for Apple was more 
limited tnan the language might indicate. Defendants 
refer to evidence that, in the negotiations of the 
1969 agreements, the discussions of mail order dis- 


tribution related mainly to “record club" distribution, 
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and had nothing to do with the type of mail order 
distribution carried out by Levy. I will not set 
forth the full intricacies of defendants’ position. It 
is sufficient for present purposes to state that de- 
fendants raise questions of substance about the inter- 
pretation of the language in question. 

Defendants argue alternatively that, even 
if plaintiffs are correct in their interpretation of 
the Appie-Capitol agreement as reserving full mail order 
rights to Apple, all of this is subject to an under- 
lying restriction contained in the EMI-Apple agreement 
of 1969. Defendants refer to the provision, quoted earlier, 
which prohibits any party to that agreement from ass.. 1" 
ing that agreement or any right under it without the 
consent of the other party. Defendants contend that this 


provision prevented Apple or Lennon from granting Levy 


any distribution rights, including mail order rights, 


without the consent of EMI. 
The interpretation of this provision in the 


EMI-Apple contract is also hotly contested. Plaintiffs 
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contend that the provision refers only to assignments, 

whereas all that Lennon agreed to do on October 8, 1974 
was to grant a license to Levy. Again, there are sub- 

stantial questions of interpretation. 

The relevance of these circumstances to the 
present case is that, when Lennon entered the meeting 
of October 8, 1974, he did not do so as a free agent. 
Both Lennon and Apple were obligated to EMI and Capitol 
under a complex series of agreements. The agreements 
were not present for review or analysis at the October 8 
meeting. No representative of EMI or Capitol was at 


the meeting. A crucial question in the case is whether, 


under these circumstances, the parties at the meeting 


had any intention of making a binding contract granting 


distribution rights, mail order or otherwise, to Levy. 


IV. 
Although an abundance of evidence was intro- 
duced about discussions and other events happening 
subsequent to the meeting of October 8, plaintiffs 


rely solely on this meeting as being the occasion when 
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the alleged contract was created. The material about 
the subsequent events is relevant only as circumstantial 
evidence on the question of whether or not a contract 
was made on October 8. Moreover, it is conceded that 
neither the alleged contract nor any terms thereof were 
ever reduced to writing. Plaintiffs’ sole reliance is 
upon an alleged oral agreement. 

The meeting of October 8, 1974 at the Club 


Cavallero was attended by Levy, Lennon and Seider. 


it was also attended by an employee of Big Seven by 
1 


the name of Phil Kahl ; Lennon's secretary, May Pang; 
and a business associate of Lennon from England, 
Bernard Brown. 

It is agreed that the meeting started with a 
discussion of the problem about the October 1973 settle- 
ment and the difficulty with Spector which caused work 
on the rock and roll album to come to a halt. It is 
further agreed that the discussion turned to the 
possibility of Lennon completing the rock and roll 
album and having it marketed by Levy through television 


promotion. Lennon wus unquestionably interested in such 
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rf 


a possibility, because he felt that the delay in 
completion of the aibum had somehow diminished its 
chance of success if it were marketed through normal 


channels, and because he was attracted to the idea of 


using a different means of promotion and distribution. 


The que: ‘ion is whether the discussions of 
October 8, 1974 went beyond expressions of interest 
and resulted in the creation of an actual contract. 
Plaintiffs claim that they did so, and that a contract 
was arrived at which superseded the October 1973 
settlement. 

There is a sharp dispute among the parties as 
to what terms would be necessary to be agreed upon in 
order to make a valid contract of the nature claimed 
by plaintiffs. However, it would appear clear that, 
at the very minimum, the following terms would be 
necessary: 

l. That Lennon would grant Levy or 
one of his companies the right to dis- 


tribute a record of Lennon's songs. 
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senate 


2. That Lennon would provide Levy 
with the songs. 

3. That Levy would pay Lennon or 
Apple a royalty -- the amount and 
method of calculation being specified 


with reasonable certainty. 


ae, 

It is necessary to analyze in some detail 
the evidence regarding the first of these items. 

Prior to the trial of this action, Levy made 
a number of sworn assertions as to what the terms of 
the alleged agreement were, all to the effect that the 


contract of October 8, 1974 granted him worldwide 


rights for distribution through both mail order and 


retail fulfillment centers. However, after several 
days of trial plaintiffs indicated their recognition 
that no such contract was possible. Plaintiffs concede 
that EMI had the exclusive rights to distribute Lennon's 


records outside North America. Plaintiffs further 
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concede that Capitol had the exclusive rights to 
distribute Lennon's records through retail channels 

in North America (including retail fulfillment centers), 
and that the only possible distribution rights reserved 
to Lennon or Apple were those relating to mail order 
distribution in North America. 

Accordingly, plaintiffs amended their claim 
as to the terms of the alleged contract. Plaintiffs 
now assert that the contract of October 8, 1974 was for 
Levy to market Lennon's rock and roll album solely 
through mail order distribution in the United States. 

The fact that Levy and plaintiffs have 
experienced such difficulty in formulating the terms 


of the contract for presentation to the court is 


sufficient in itself to cast doubt on whether there 


was ever a contract at all. Moreover, the testimony 
about the October 8 meeting does not show by anything 
approaching a preponderance of the evidence that an 
agreement was made for Levy to have United States mail 
order distribution rights for Lennon's rock and roll 


album. 
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Levy testified that at the October 8 meeting, 
in the course of outlining his method of television 


merchandising to Lennon and Seider, he described 


both mail order and retail fulfillment center sales. 


In fact, according to Levy's testimony he indicated 
at the meeting that a mail order campaign tends to be 
preliminary to the more important, and more lengthy, 
efforts to market through the retail fulfillment 
centers. 

Levy testified that at some point in the 
meeting the crucial question arose as to whether Lennon 
was able to grant Levy the rights to market Lennon's 
rock and roll album. According to Levy, Seider stated 
that permissions would be needed from EMI -- certainly 
for foreign distribution, and possibly for distribution 
in the United States. Levy testified that he assured 
Seider that permission would not be needed for tele- 
vision mail order distribution in the United States. 
Levy testified as follows regarding Seider's 


alleged response: 
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“Did Mr. Seider or Mr. Lennon 
respond to what you said, and if 
so, what did they say? 

“A. Mr. Seider said he believed 
that was right as far as the United 
States was concerned, but as far as 
the rest of the world was concerned 
he felt permission was needed from 
EMI. 

"9. Was anything said on the sub- 
ject of retail fulfillment centers, 
whether permission was needed? 

"A. He didn't think it was. He 
thought it might be, but he didn't 
think it was needed at all. 

"Q. %Is that what he said? 


"A, Yes, sir. He didn‘t think it 
was needed." 


Kahl corroborates the essential points of Levy's 
testimony on this subject. Plaintiffs construe this 
exchange as somehow constituting an “agreement” that 
Capitol and EMI had no rights with respect to mail 
order distribution in the United States which would 
prevent Lennon and Apple from granting such rights 


to Levy. 
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It is of interest to note the sources, 
according to Levy's testimony, from which Levy felt 
he could advise Seider and Lennon on the question 
of Lennon's contractual obligations with Capitol and 
EMI. Levy testified that in 1973, in connection with 
discussions about Levy issuing an album of Beatle 
records, Levy had been told by Allen Klein, the then 
manager of the Beatles, that permission from Capitol 
was not needed to do a mail order campaign in the 
United States. The second source relied upon by Levy 


was a published interview with Allen Klein in the 


November 1971 issue of Playboy in which Klein was 


quoted as describing the 1969 contracts as follows 
(Playboy Vol. 18 No. ll, p. 98): 


“we had ‘em. So we worked out a new 
contract. We got the boys increased 
royalties, but more important than 
that, we got them total control and 
ownership of their product in America." 
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Defendants, pointino to what theyconsider 
flaws in Levy's own testimony, and relying on the 
opposing testimony of Lennon, Seider and Brown, deny 
that there was any on-the-spot determination about 
Lennon's ability to grant distribution rights to Levy. 
According to the defense witnesses, Levy was told that 
permission was needed from EMI before any rights could 
be granted to him. Brown testified that Levy's response 
was to urge Seider to fly immedi: *ly te see EMI in 
London, which Seider declined to do. 

I find for defendants on this point. There is 
no substantial evidence to indicate that the parties to 
the October 8 meeting singled out the United States mail 
order rights, as distinct from all other rights, and 
"agreed" that Lennon had the ability to convey the 
former to Levy. 

Moreover, aside from this question of Lennon's 
ability to grant mail order rights to Levy, there is 


the additional question of whether, in view of the 


relevant commercial considerations, Lennon was willing 


to have Levy market Lennon's rock and roll album solely 
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on a mail order basis. It should be noted that Levy, 


according to his own testimony, described both mail 


order and retail fulfillment center distribution to 
Lennon and Seider. If the parties then agreed to 
forgo Levy's retail fulfillment center distribution 
and proceed only with mail order sales, one would 
expect some specific discussion to this effect. 
Even Levy's testimony fails to reveal anything of 


this kind, and I find that no such discussion occurred. 


vi. 

Earlier in this opinion I noted that, in 
order to have a valid contract between Lennon and 
Levy, there would need to be an agreement that Lennon 
would provide songs to Levy, and an agreement as to 
the amount and method of calculation for the royalty 
which Levy would pay to Lennon or Appie. 

I find, on the basis of the evidence, that 
there was a tentative agreement for Lennon to provide 
15 or 16 rock and roll songs in the event that Lennon 
in fact made a record album for Levy. However, I find 


that plaintiffs have not shown that there was any 
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agreement on the amoun. or method of calculation of 
the royalty. 

My findings thus far are sufficient to 
indicate that no contract was made at the October 8 
meeting for Lennon and Apple to produce a record album 
for distribution by Levy or one of his companies. 
Moreover, “"@ was no agreement to abrogate the 
October 1973 settlement. It is unnecessary to 
describe the various other subjects discussed at that 


meeting. 


VII. 

The following are the essential facts about 
the events occurring after October 8. 

Because of Lennon's interest in the possibility 
of having his rock and roll album marketed by Levy, 
Lennon invited Levy to hear the previously recorded 
Spector tapes on October 9, and accepted Levy's in- 
vitation to rehearse at Levy's farm in Ghent, New 
York, prior to the recording of the additional songs 
necessary to complete the album. The actual recording 
sessions for the additional songs were held October 21-25. 


In mid-November Lennon gave Levy tapes of the songs he 


intended to include in the rock and roll album. 


These 
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tapes were for Levy's listening, and had not been 
finally edited for use ina record. 

On a few occasions Lennon made statements 
to musicians and to friends of Levy that he was making 
an album for Levy. Plaintiffs cite these as evidence 
of the existence of a contract. But such casual 
statements are inadequate to compensate for the fact 
that the terms of a contract had not in fact been 
worked out. 

On November 18 or 19, there was a meeting 


between Levy and Seider. One Michael Graham, an 


attorney for Lennon, was also present. Levy urged 


Seider to speak to EMI about the permissions. There 
was a discussion of what “evy's costs would be in 
producing and promoting the record, with an attempt 
to indicate what would be available for Levy's profit 
and Lennon's royalty. The discussion was explorato: y 
only. 

At some point Seider, acting on behalf of 
Lennon, commenced sporadic attempts to communicate 


with EMI about a possible arrangement with Levy. 
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Seider chose to approach EMI rather than Capitol, 
because Seider believed that EMI might be willing to 
exert leverage with Capitol. No conversations of 
substance occurred between Seider and anyone at EMI 
or Capitol until early January 1975. 

In late December 1974 Lennon, his ll-year 
old son Julian, and May Pang, were Levy's guests in 
Palm Beach and Orlando (Disneyworld), Florida. Seider 
met Lennon in Florida to discuss a contract, about to be 
signed, providing for the final dissolution of the 
Beatles partnership. During the Florida trip Levy 
again urged Seider to pursue the matter of permissions 
with EMI, and Seider agreed to co so. 

On December 31, 1974, an attorney for Lennon 
sent a letter to Levy stating that Lennon was prepared 
to go forward with the second phase of the October 1973 
settlement. The letter made no reference to any 
possible arrangements regarding Levy's distribution 


of the Lennon rock and roll album. On January 9 Levy 


wrote Lennon's attorney asserting the claim that the 


October 1973 settlement had been superseded by an 
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agreement for Lennon to make a record which Levy would 
market “throughout the world by use of television 
advertising." 

Meanwhile, Capitol became active. An 
executive of Capitol requested a meeting with Seider, 
which was held on January 9. On this occasion Seider 
explained to Capitol for the first time what had 
occurred at the meeting of October 8 and the dis- 
cussions about the possibility of an arrangement 
between Lennon and Levy. As one might expect, Capitol 
was not interested in having Levy market a record 
album made by one of Capitol's artists. In sub- 


sequent meetings with Seider and Lennon in Los Angeles 


and New York, it was decided that Lennon's rock and 


roll album would be marketed through Capitol. 

On January 29 or 30 Seider told Levy that 
there could be no agreement permitting Levy to dis- 
tribute ne alk uw Levy decided that he would never- 


theless proceed with the album, using the tapes he had 
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received from Lennon in November. ‘Levy called his 
album "Roots" and his company Adam VIII released it 
in early February. 

Capitol directed that its version of the 


album be completed on a rush schedule. Lennon made 


the final editing of the tapes. Capitol's album, | 


called "John Lennon Rock ‘'n' Roll," was released 
about February 15. 

At about the time Levy's album was released, 
Capitol dispatched telegrams to various parties involved 
in the production and distribution of Levy's album, 
asserting that EMI and Capitol had exclusive rights in 
the songs and threatening to take legal action. The 
production and distribution of Levy's album came to a 
halt shortly thereafter. 

z conclude, on the basis of the evidence 
about the October 8, 1974 meeting and on the basis of 
all the other relevant evidence, that no contract was 


entered into by Lennon or Apple granting Levy or one of 
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his companies the right to produce and distribute 
Lennon's rock and roll album. 

In view of the above ruling, it is 
unnecessary to discuss the Statute of Frauds issue 


raised by defendants. 


Dated: New York, New York 
February 20, 1976 


THOMAS P. GRIESA 
U.S.D.J. 
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FOOTNOTES 


Kahl's legal name is Philip Kolsky, and he was 
sworn aS a witness under that name. 


One of the disputes among the Beatles for several 
years related to the question of who had the right 
to the earnings from recordings by individual members 
of the group. The agreement for the dissolution of 
the Beatles provided that after October 1, 1974 all 
recordings by individual Beatles and income arising 
therefrom would be treated as the property of the 
individval. I have considered the possibility that 
the October 1, 1974 date was inserted to cover a 
contract between Lennon and Levy on October 8, 1974. 
In view of all the evidence, I do not believe that 
such a thing has been established. 
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GRIESA, J. 
I. 


This opinion deals with the final phase of a 
lawsuit which originally involved a claim that a record 
distributing company called Adam VIII, Ltd. (controlled 
by one Morris Levy) was wrongfully prevented from dis- 
tributing a record album of rock and roll songs per- 
formed by defendant John Lennon. Suit was brought 
against Lennon and other defendants. In an opinion 
dated February 20, 1976 I held that Adam VIII was not 
entitled to recover on this claim. Big Seven Music 
Corp., et al. v. Lennon, et al., __—s_—*F.Supp. ____ 
(S.D.N.¥. 1976). A second phase of the action dealt 
with counterclaims against Adam VIII and Levy. In an 
unreported bench decision of April 8, 1976 I held 
that damages should be awarded on certain of the 
sounterclaims. 

The final phase of this lawsuit involves a 
claim by plaintiff Big Seven Music Corp., a music 
publishing company controlled by Levy, that Lennon 


breached a settlement agreement entered into in con- 


nection with an action in this court entitled Big Seven 
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Music Corp. v. MacLen Music, Inc., Northern Songs, 
Ltd. and Apple Records, Inc. (S.D.N.Y. 70 Civ. 1348). 
That was a copyright infringement action, in which 
Big Seven asserted that its copyright in a song 
written by Chuck Berry entitled "You Can't Catch Me" 
was infringed by a John Lennon song entitled “Come 
Together." The “Come Together Settlement Agreement" 
(as it has been referred to in the present lawsuit) 
was entered into on October 12, 1973, and was to 

be performed in two phases. In the first phase 
Lennon was to include three songs belonging to Big 
Seven in Lennon's “next album." It was agreed that 
one of these songs was to be “You Can't Catch Me." 
The other two songs were to be “Angel Baby” and “Ya 
Ya", although Lennon reserved the right to change 
the latter two songs to any other two songs belong- 
ing to Big Seven. In the second phase of the Come 
Together Settlement Agreement, Lennon agreed to use 
his best efforts to cause "an appropriate Apple 


company" (referring to companies owned by the Beatles) 


to license to Big Seven three non-Beatle songs from 


the Apple catalog, excluding songs written by Lennon 


and Yoko Ono or Paul and Linda McCartney. If the 
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Apple company did not license the songs to Big Seven 

prior to December 31, 1974, Lennon agreed to record 

two more songs belonging to Big Seven. One of these 

additional songs was to be recorded prior to December 

31, 1974 and the second prior to December 31, 1975. 
II. 

In the present action Big Seven contends 
that Lennon breached the Come Together Settlement 
Agreement in the following respects. 

Big Seven argues that Lennon breached the 
first phase of the settlement agreement, since he 
failed to record three Big Seven songs in his "next 
album." There is an issue between the parties as to 
which of Lennon's record albums was his "next album" 
within the meaning of the settlement agreement -~- 
Big Seven contending that it was an album entitled 
“walls and Bridges" issued in September 1974, and 
Lennon contending that it was the album entitled 
"John Lennon Rock 'N' Roll" issued in February 1975. 


Big Seven contends that, in either case, there was a 


breach of the first phase of the settlement agreement. 


"walls and Bridges” contained only one Big Seven song 
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("Ya Ya"). “Rock ‘'N' Roll” contained two Big Seven 


songs ("You Can't Catch Me” and "Ya Ya"). Big Seven 


contends that at no time did Lennon record a third 
Big Seven song, as required. 

Big Seven also contends that Lennon failed 
to perform the second phase of the settlement agree- 
ment, in that Lennon did not cause an Apple company 
to license songs to Big Seven. 

Iil. 

The terms of the Come Together Settlement 
Agreement were dictated at a hearing in court on 
October 12, 1973. In connection with the dispute 
over the meaning of the phrase “next album" the 
following excerpts from the minutes are relevant. 
The statements are those of Lennon's attorney, 
Michael Graham. 

"The settlement agreement 
reached to dispose of this 
action is as follows: 

"John Lennon agrees to record 

three songs belonging to Big Seven 

publishers on his next album. The 

songs which John Lennon intends to 

record at this time are ‘You Can't 

Catch Me,‘ ‘Angel Baby,’ and ‘Ya Ya." 

“John Lennon reserves the right 


to alter the last two songs, that 
is, ‘Angel Baby’ and ‘Ya Ya‘ to any 
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other songs belonging to Big 
Seven but will in all events 
record ‘You Can't Catch Me.'" 


* * ® 


"I would like to make one state- 
ment to clarify my statement as to 
the next album. 


“For the record, the next album 
being released by John Lennon will 
be an album of his next [sic] re- 
cordings and the next album will be, 
in fact, the second album to be re- 
leased." 


In the last passage the phrase “next re- 


cordings" contains an obvious typographical error, 


and should read “own recordings.” This passage refers 


to the fact that an album of songs written by Lennon, 
entitled "Mind Games," was about to be released. Thus 
the phrase “next album" used in the original statement 
of the settlement did not literally mean the next 
album issued by Lennon. 

By letter dated October 30, 1973 Graham con- 
firmed the terms of the settlement agreement to his 
client, Lennon. This letter stated in part: 

"The settlement agreement, as you 
know, provides that you will record 
three (3) compositions, in whole or 


in part, owned by Big Seven Music 
Corp. ("Big Seven"), on your next 
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album and that one (1) of the songs 
to be recorded, in whole or in part, 
shall be ‘You Can't Catch Me.‘ You 
have the right to choose the remain- 
int two (2) songs from the entire 
catalogue of compositions belonging 
to Big Seven.” 


IV. 
At the time Lennon entered into the Come 
Together Sett)ement Agreement he was in California 
recording an album to be composed of rock and roll 
songs from the 1950's which Lennon had sung as a teen- 
ager. The recording sessions were with a well-known 
producer of popular records named Phil Spector. 


After several songs for the rock and roll 


album had been recorded, including the three Big Seven 


songs mentioned in the settlement agreement ("You Can't 
Catch Me," “Angel Baby" and "Ya Ya"), Spector terminated 
the recording sessions and appropriated the tapes. The 
tapes were not recovered until July 1974. However, in 
the meantime, Lennon had started work on the album 

later entitled “Walls and Bridges" and decided to 

finish the latter album before resuming work in the 


rock and roll album. 
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1974. This album consisted entirely of songs written 
and sung by Lennon, except for a shortened version of 
"ya Ya" (written by Morris Levy and Clarence L. Lewis, 
and owned by Big Seven) which was sung by Lennon and 
his young son, Julian. In the summer of 1974 Lennon's 
attorney, Graham, spoke to Lennon's business manager, 
Harold Seider, about whether the release of “Walls and 
Bridges" without three Big Seven songs would constitute 
a violation of the Come Together Settlement Agreement. 
Graham and Seider agreed that no breach would be in- 
volved. This decision was not communicated to Levy or 
Big Seven. 

Shortly after the release of "Walls and 
Bridges," counsel for Big Seven complained to counsel 
for Lennon that the Come Together Settlement agreement 
had been breached. This led to the meeting of October 
8, 1974 attended by Lennon, Levy and others, and the 
subsequent events described in my earlier opinions in 
this action. 

Levy claimed that Lennon had made an agree- 


ment at tr2 October 8, 1974 meeting to complete the 


rock and roll album and to grant one of Levy's companies 


the right to distribute this album. I held in my earlier 


opinion that no such agreement was made. 
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In any event, shortly after the October 8, 
1974 meeting, Lennon resumed work on the rock and roll 
album, and recorded additional songs on October 21-25, 
1974. Capitol's intention was to issue this album in 
March or April 1975. 

On December 31, 1974 Devid Dolgenes, a lawyer 
for Lennon, wrote Big Seven stating that seven Apple 
songs were available for licensing and that, pursuant 
to the 1973 settlement, Big Seven could choose three 
of them. This referred to the second phase of the 
Come Together Settlement Agreement, described earlier. 


Levy responded in a letter dated January 9, 1975, reject- 


inc this offer of licenses and further stating that the 


settlement agreement was no longer in effect. The 
letter stated: 


"I was surprised, to say the least 
to receive your letter dated December 
31, 1974. The stipulation of settle- 
ment entered into on October 14, 1973, 
was breeched by John Lennon and since 
that time this entire matter has been 
resolved during meetings with John Lenncn, 
Harold Sider, (John Lennon's attorney) and 
myself. In accordance with the agreement 
reached during those negotiations, John 
Lennon has recorded sixteen (16) sides 
which I will market throughout the world 
by use of television advertising. 


"Please adjust your records to in- 
dicate that the original stipulation 
is no longer of any effect." 
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The intention of Levy to market his own album 
based upon tapes of the Lennon rock and roll recordings 
precipitated an effort by Lennon and Capitol Records 
to rush their own album to completion and to issue 
this albun several weeks ahead of the intended time. 

Lennon carried out his final editing work in 
early February. At this time, Lennon believed that it 
was necessary to cut some of the music in order to keep 
the record within what he considered proper time limits. 
Lennon decided that he wanted to take “the weakest 
tracks off." Lennon considered that these were "Angel 
Baby" (a Big Seven song) and another song entitled "Be 
My Baby." Lennon consulted with his business advisor, 
Seider, who told Lennon that the decision was a matter 
of Lennon's artistic judgment. Lennon dropped these 
two songs. It should be noted that when “Angel Baby" 
was played in court “here was a discernible problem 
with the singing being out of tune with the instruments. 
However, the evidence was not clear as to what steps, 
and what length of time, would have been required to 
make the corrections if Lennon had decided to use 


the song. 


Opinion #44746, 


The Capitol album entitled "John Lennon Rock 
'N' Roll" was released on February 13, 1975. It con- 
tained two Big Seven songs, "Ya Ya" and "You Can't Catch 
Me." It did not contain "Angel Baby” or any other "third 
song" of Big Seven. 

Vv. 

As a threshold issue, I must consider an 
argument of Lennon that Big Seven is "judicially 
estopped" from seeking enforcement of the Come Together 
Settlement Agreement. Lennon notes the position taken 
by Big Seven in the earlier phases of this litigation 
that there was an oral contract entered into on October 
8, 1974 which completely supplanted the settlement 
agreement. Lennon contends that this position was a 


deliberate -- and indeed essential -- part of Big 


Seven's strategy; Big Seven wished to counter the argu- 


ment made by its opponents in this litigation that, if 
any agreement was made on October 8, 1974, such agree- 
ment was an executory accord and invalid under the 
statute of frauds. N.Y. General Obligations Law 

§ 15-501(2). Lennon asserts that Big Seven cannot 
now take an inconsistent position and try to enforce 


the 1973 settlement. 
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The law on this point is stated in Twentieth 


Century Fox Film Corp. v. National Publishers, Inc., 


294 F.Supp. 10, 12 (S.D.N.Y. 1968): 
“Ordinarily the mere institution of a 
lawsuit asserting a claim based on one 
theory, or seeking one type of relief, 
does not constitute a binding election 
precluding the assertion of alternative 
or inconsistent claims or remedies in 
the same or another action....A bind- 
ing election occurs only where one party 
pursues a remedy to the point where, in 
reliance upon such action, the other 
changes his position to his detriment. 
Thereupon the first party is estopped or 
precluded from pursuing an inconsistent 
remedy." 


In the present case there has been no detrimen- 
tal reliance by Lennon on Big Seven's original position 
that the 1973 settlement had been abrogated by a new 
agreement. From the outset of this controversy Lennon 
has consistently asserted that there was no agreement 
whatever entered into on October 8, 1974 replacing in 
any way the Come Together Settlement Agreement. 

I held in my opinion of February 20, 1976 that 
there was no agreement made on October 8, 1974 for Lennon 
to produce a record album for distribution by Morris Levy 
or one of his companies, and no agreement to abrogate 
the October 1973 settlement. There is no bar to Big 
Seven now seeking to enforce that October 1973 settle- 


ment. 
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The next question to be resolved is what 
was meant by the phrase "next album" in the Come 
Together Settlement Agreement. This determines whether 
it was "Walls and Bridges" or "Rock 'N' Roll" which 
should be considered the album required to contain the 
three Big Seven songs under the first phase of the 
settlement agreement. 

Big Seven contends that the phrase "next 
album" is entirely clear and unambiguous, and that 
the phrase points inevitably to the Lennon album en- 
titled "Walls and Bridges." Big Seven contends that 
there was a breach of the first phase of the Come To- 
gether Settlement Agreement in that "Walls and Bridges” 
contained only one Big Seven song (‘Ya Ya") instead of 
tue required three Big Seven songs. 

I disagree with Big Seven as to the lack of 


any interpretative problems in respect to the phrase 


"next album.” Indeed, when the settlement agreement 


was placed on the minutes of the court on October 12, 
1973, it soon became evident that the phrase "next 
album" had been used rather loosely, and that the 
parties were not literally referring to the next album 


to be issued by Lennon. During the discussion on the 
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record, counsel for Lennon noted that the actual next 
album to be released by Lennon was one entitled "Mind 
Games," and made it clear that this album would not 
contain the three Big Seven songs. 

This is a case where extrinsic evidence should 
be resorted to in order to interpret the language of an 
agreement. 67 Wall Street Co. v. Franklin National Bank, 
37 N.Y¥.2d 245, 371 N.Y.S.2d 915 (1975). The evidence 
taken as a whole demonstrates that the parties had in 
mind the rock and roll album as the "next album." 

Lennon was working on this album at the time of the 


Come Together Settlement Agreement. It was thought at 


that time that this would indeed be Lennon's next 


album, following the issuance of "Mind Games." The 
three Big Seven songs referred to in the settlement 
agreement were all rock and roll songs. 

The three Big Seven songs were not intended 
for an album such as “Walls and Bridges." This album 
consisted almost entirely of songs written by Lennon. 
To be sure, "Walls and Bridges" contained a kind of 
"joke" version of "Ya Ya." But the presence of full 


versions of the three rock and roll songs referred to 
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in the settlement agreement, all three of which were 
‘written by persons other than Lennon, would have been 
totally out of character with the general musical 


content of “Walls and Bridges." Indeed, the same would 


have been true of other Lennon albums, except for the 


rock and roll album. 

I conclude that the phrase “next album" 
in the Come Together Settlement Agreement referred 
to the rock and roll album, and that it was in that 
album that Lennon was obligated to include the three 
Big Seven songs. 

VII. 
N As noted earlier, the album entitled 
"John Lennon Rock 'N' Roll," issued in February 1975, 
contained two Big Seven songs, "You Can't Catch Me" 
and "Ya Ya" but did not include a third Big Seven 
song. 

Lennon contends that the omission of the 
third song from "Rock 'N' Roll" was not a breach of 
the Come Together Settlement Agreement because a 
"third song" -- namely, a version of "Ya Ya" -- was 
on “Walls and Bridges." I reject this argument. The 
settlement agreement requires the recording of three 
different songs, and was not satisfied by two re- 


cordings of "Ya Ya." 
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I hold that Lennon breached the Come Together 
Settlement Agreement in failing to include a third Big 
Seven song in the “Rock 'N' Roll" album. 

VIIl. 

For this breach, Big Seven is entitled to 
damages for lost mechanical royalties. The so-called 
"domestic" sales of “Rock 'N' Roll" were 342,000 
albums. Big Seven would have been entitled to a 
mechanical royalty at the rate of 2¢ per album on the 
third song if it had been included in that album. This 


would have yielded mechanical royalties of $6,840. 


Deducting 50% for the payment which Big Seven would 


have to make to the writer of the song, the net amount 
would have been reduced to $3,420. 
The calculation of lost mechanical royalties 


on foreign sales is somewhat more complicated. In iuost 


1. Prior to completing this opinion, I considered 
whether Lennon might not heve been excused from includ- 
ing the third Big Seven song in the “Rock ‘'N' Roll" album 
on the theory that the recording of the intended third 
song -- "Angel Baby" -- was inferior in quality, requir- 
ing remedial action not able to be accomplished prior to 
the acc2lerated deadline for issuing the album -- such 
accelerated deadline having been made necessary by Levy's 
issuance of his unauthorized album. This was a theory 
which had not been advanced by Lennon. I obtained the 
views of counsel on this question at a hearing held June 
29, 1976. I have now concluded that there is insufficient 
evidence to support the above theory. 
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foreign countries Big Seven works through subsidiary 
corporations. The laws of the foreign countries 
generally limit the amounts of royalties which the 
subsidiaries can remit to Big Seven in the United 


States. It is agreed that the average remission 


permitted is 50% of the gross royalties collected in 


the foreign country. 

The gross royalties which would have been 
collected by the Big Seven subsidiaries in foreign 
countries on a third song included in "Rock 'N' Roll” 
would have been $16,872. There should be a deduction 
of 20% for extra selling costs in foreign countries -- 
; leaving $13,498 after this deduction. Of this amount 
an average of 50% is remitted to Big Seven in the 
United States. This 50% remission equals $6,749. Big 
Seven must pay a writer's share of 50% of this amount -- 
leaving net royalties on foreign sales for Big Seven 
of $3,375. Thus, the total damages to which Big Seven 
is entitled for lost mechanical royalties on the third 
song is equal to the net lost domestic royalties of 
$3,420 plus the net lost foreign royalties of $3,375 -- 


or a total of $6,795. 
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The only point of contention with respect to 
this damage calculation relates to the propriety of 
limiting foreign royalties to the average 50% re- 
mission. I accept Lennon's argument that Big Seven 
is not entitled to recover for amounts which its 
foreign subsidiaries would be required to retain in 
foreign countries. 

IX. 

The damage calculations described above are 
based upon fiyures for actual sales of the "Rock 'N' 
Roll" album as of the time of the trial of this action. 
However, Big Seven asserts an additional theory of 
damages on which it seeks to recover an amount far in 
excess of the modest amount yielded by the above cal- 
culation. 

Originally, Big Seven formulated this 
additional theory as relating to “cover records" by 


artists other than Lennon, which would have yielded 


additioral royalties. The idea was that the recording 


of a song by a prominent artist such as Lennon would 
increase the popularity of the song and stimulate 
other artists to record it. Big Seven introduced 
the testimony of certain witnesses experienced in 


music publishing to the effect that this type of 
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"enhancement" of the value of a song copyright was 
bound to occur following a recording by an artist 

such as Lennon. One of these witnesses referred to a 
song entitled “Close to You." This song earned an 
average of about $1,500 a year for its first seven 
years; then a group called "The Carpenters" recorded 

it in 1970, and the song became an enormous hit. Not 
only were there substantial mechanical royalties earned 
on the version recorded by The Carpenters, but in 
addition there were literally dozens of records made 

by other artists following the recording by The Carpen- 
ters. The total royalties earned on the song since 
1970 have been about $339,000.The witness from the 


publishing company estimated that at least two-thirds 


of these earnings were from the cover records by 


artists other than The Carpenters. 

Big Seven introduced the earnings records of 
four songs owned by one of Levy's companies. In each 
instance the particular song produced low earnings 
until it was recorded by a prominent artist, after 
which the earnings increased dramatically -- presum- 
ably because of a proliferation of cover records by 


other artists. 
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Big Seven's evidence turned out to have 
certain fatal defects, the most important of which 
I will summarize here. Bis Seven's witnesses failed 
to provide any real analysis directed to "Angel Baby," 
the Big Seven song which Lennon cut from his rock 
and roil album. None of Big Seven's witnesses 
analyzed the characteristics of "Angel Baby” or 
attempted to assess the likelihood of its becoming a 
hit, with numerous cover records, following a record- 
ing by Lennon. 

The only witness who specifically attempted 
to anaiyze “Angel Baby" was an expert witness who 
testified for Lennon. This witness testified that 
"Angel Baby" was not the kind of a song which was 
likely to give rise to numerous cover records even 
after a recording by an artist such as Lennon. This 
witness testified that, to ihe extent "Angel Baby" 
achieved popularity, this was largely due to the 
type of sound produced by the recording artists. 


This is in contrast to a “song hit" such as "Close 


to You,” which has a great potential for being picked 
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up by numerous artists and being recorded over and 
2 


over. 

Another flaw in Big Seven's proof related 
to the evidence about the four songs owned by one of 
Levy's companies, which was originally supposed to 
illustrate that numerous cover records would be made 
by other artists after a star such as Lennon recorded 
a song. When complete information on these songs was 
finally provided, this showed that in each case there 
were substantial mechanical royalties from the records 
of the song made by “the star." But earnings from 


cover records made by other artists were minimal. 


ee en ania 


2. Big Seven urges that the damage claim re- 
lating to the failure to record a third Big Seven 
song should not be decided on the basis of eviden-ce 
about the characteristics of "Angel Baby” or the 
non-likelihood of that song resulting in cover records. 
Big Seven argues that the contract did not require 
the inclusion of “Angel Baby," but allowed Lenncn to 
substitute another song. 


However, I believe that it is hignly ap- 
propriate to consider "Angel Baby” in cciunection 
with the damage claim. "Angel Baby" was the third 
song specifically referced to in the settlement agree- 
ment, despite the fact that Lennon was given the option 
of changing to another song. Moreover, Lennon fully 
intended to use “Angel Baby" as the third song until 
it was cut in the final editing process. No other 
song was substituted. 
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Big Seven also sought to prove that Lennon's 
recording of "You Can't Catch Me" had led to a cover 
record of that song by 2 prominent artist named 
Stephen Stills. However, the defense proved that 
Stephen Stills' recording of “You Can't Catch Me" was 
me e in March 1974, before the release of Lennon's 
album, although the actual release of the Stills 
recording was not made until January 1976 for certain 
apparent administrative reasons. In any event, the 
Stephen Stills recording of "Yeu Can't Catch Me” was 
not a cover record stimulated by Lennon's recording 
of that song. 

The problem was sufficient to cause Big 
Seven to shift its ground. As articulated by Big 
Seven's attorney on oral argument” 

"...we concede that the four songs 

that we picked ultimately showed 

very little being generated by 

artists other than the one who was 

the principal artist who was re- 

recording the song, if I can phrase 

it that way." (Tr. 4115) 

Big Seven then changed its emphasis to the theory that 


a recording of a third Big Seven song by Lennon would 


have led to reissues of that recording in another 


Lennon album (such as a "Best Of ..." album’, or in 


a 


a single record. 


203a 


Opinion #44746. 


I have analyzed the evidence both as to the 
possibility of reissues of a Lennon recording of 
“Angel Baby,” and as to the possibility of the making 
of cover records by other artists following a Lennon 
recording of “Angel Baby." I have concluded that on 
both points there has been a failure of proof on the 
part of Big Seven, and that any award of dame .- <n 
these claims could only be based on speculation. 

At the oral argument there was a fleeting 
suggestion about the possibility of damages for lost 
mechanical royalties on a third Big Seven song directly 
from further sales of the “Rock 'N' Roll" album (as 
distinct from reissues of the Lennon recording in 
another form or cover records by other artists). How- 
ever, there is no basis in the evidence for estimating 
any sales of the "Rock 'N' Roll" album beyond the 
342,(00 figure used at the trial of this action, and 
this was virtually conceded by Big Seven's counsel 
(Tr. 4128). The point is that the 342,060 figure 
represents sales to dealers, which are subject to thz 


right of revurn. Thus the returns might equal or 


exceed the amount of any further sales. 
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xX. 

Big Seven claims that it is entitled to 
specific performance of the second phase of the 
Come Together Settlement Agreement. As related 
earlier, Lennon agreed in the settlement agreement 
to use his best efforts to cause an Apple company 
to license three songs to Big Seven. If the App‘e 
company did not license the songs to Big Seven prior 
to December 31, 1974, Lennon agreed to record two 
more songs belonging to Big Seven. On December 31, 
1974 Lennon's attorney wrote that seven Apple songs 
were available for licensing, from which Big Seven 
could choose three. On January 9, 1975 Levy wrote 
rejecting the offer of licenses and stating that the 
settlement agreement was no longer in effect. 

I hold that Levy's failure to accept Lennon's 
performance prevented Lennon from complying with the 
second phase of the settlement agreement. Under 
these circumstances Big Seven has no right to obtain 


a decree of specific performance. 


I have considered Big Seven's arguments 


about certain alleged defects in the December 31, 
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1974 letter and certain alleged impediments to per- 
formance of the second phase of the settlement agree- 
ment presented by an underlying agreement involving 
the Beatles. These arguments of Big Seven are of no 
weight, and do not deserve detailed discussion. It 


is obvious that the reason Levy did not receive 


licenses of three Apple songs is that he refused them. 


XI. 

Big Seven ass :ts a claim for punitive 
damages in connection with Lennon's breach of the 
Come Together Settlement Agreement. No citation of 
authority is provided in support of this claim. 

The general rule appears to be that punitive 
damages are not recoverable for breach of contract. 
5 As Corbin, Corbin on Contracts § 1077 at 437-40 


(1964); Restatement of Contracts § 342 (1932). 


Conclusion 
Big Seven is entitled to judgment against 
Lennon in the amount of $6,795, with interest from 
February 15, 1975, on its claim for compensatory 


damages for breach of contract. Lennon is entitled 


sans ntrann st NaNO nS, 
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to judgment against Big Seven dismissing the claims 
for punitive damages and specific performance. 


Settle judgment. 


Dated: New York, New York 
July 13, 1976 = 


ee -- aga A 7 
THOMAS P. GRIESA 
U.S.D.J. 
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Notice of Motion for an Order Pursuant to Rule 52(b) 


and 59(a) FRCP Vacating or Modifying This Courts 
Findings and Conclusions. 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


HI 
| BIG SEVEN MUSIC CORP. and 
| ADAM VIII, LTD., 


Plaintiffs, 


-against- NOTICE OF MOTION 


| 
| JOHN LENNON, APPLE RECORDS, INC. 
HAROLD SEIDER, CAPITOL RECORDS, 
INC. and EMI RECORDS LIMITED, 
75 Civ. 1116 (TPG) 
Defendants, 


MORRIS LEVY, 
Additional 


Defendant on 
Counterclaim. 


i} 
is ERS 


PLEASE TAKE NOTICE, that pursuant to the Court's direc- 
| tion at a hearing held on July 23, 1976,a motion will be made by 
jj plaintiff Adam VIII, Ltd. and defendant on counterclaim Morris 
j lev on August 2, 1976 at 2:30 P.M. at the United States Court- 
| house, Foley Square, New York, New York, for an order pursuant to 


I Rules 52(b) and 59(a) of the Federal Rules of Civil Procedure 
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vacating or modifying this Court's findings and conclusions with 


respect to defendant's counterclaims or for a new trial. 


& GUMPEL, P.C. 


WALTER, CONSTON, SCHURTMAN | 
! 


By Pid a se : 
i Weber of the Tica 
Attorneys for Plaintiff : 
Adam VIII, Ltd. and Defendant | 
on Counterclaim Morris Levy 

280 Park Avenue 

New York, New York 10017 

(212) 682-2323 


ver 


,, HOGAN & HARTSON 

| Attorneys for Defendants Capitol Records 
i and EMI Records Limited 

i 815 Connecticut Avenue 

| Washington, D.C. 20006 


| CLEARY, GOTTLIEB, STEEN & HAMILTON 
Attorneys for Defendant Apple Records, Inc. 
One State Street Plaza 

i New York, New York 10004 


‘| MARSHALL, BRATTER, GREENE, ALLISON & TUCKER 
' Attorneys for Defendants John Lennon 

i and Harold Seider 

| 430 Park Avenue 

« New York, New York 10022 


| GRANETT & GOLD, P.C. 
| Attorneys for Defendants Capitol Records, Inc. 
i and EMI Records Limited 
1350 Avenue of the Americas 
|| New York, New York 10019 
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UNITED STATES DISTRICT COURT 
‘SOUTHERN DISTRICT OF NEW YORK 


‘BIG SEVEN MUSIC CORP. and 
ADAM VIII, LTD., 


Plaintiffs, 
-against- 
AFFIDAVIT 
JOHN LENNON, APPLE RECORDS, INC., 
‘HAROLD SEIDER, CAPITOL RECORDS, : 
JINC. and EMI RECORDS LIMITED, 75 Civ. 1316 (TPO) 
! Defendants, 


-and- 


‘MORRIS LEVY, 


Additional Defendant 
on Counterclaim 


“STATE OF NEW YORK 


‘COUNTY OF NEW YORK ) 


ALAN KANZER, being duly sworn, deposes and says: 
1. I ama member of the firm of Walter, Conston, 
\Schurtman & Gumpel, P.C., attorneys for plaintiff Adam VIII, Ltd. 
vand defendant on counterclaim Morris Levy (hereinafter referred to 
collectively as "Adam VIII and Levy"). 

as ‘abate this affidavit in support of the motion of 
Adam VIII and Levy pursuant to Rules 52(b) and 59(a) of the Fed- 
eral Rules of Civil Procedure with respect to defendants' counter- 
} 3. Adam VIII and Levy respectfully urge the Court to 


' 


t 


‘lvacate or modify its findings and conclusions with respect to the 


ycounterclaims or to order a. new trial or take such additional 


evidence as may be appropriate on the following grounds: 
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A. The Court's computation of the amount 
of the damages awarded defendants on the 
additional 100,000 units is erroneous 
because it does not deduct savings of 


AFM expenses*® and Spector royalties and 


is based on incorrect cost figures; and 


B. The Court's award of damages for 
defendants' losses resulting from the 
reduced price of Rock 'n Roll and its com- 
putation thereof are erroneous because: 
(i) the award is based on an improper and 
misleading use of evidence concern- 

ing the sale of Adam VIII albums at 
Jimmy's Music World; (11) the computa- 
tion fails to include in costs AFM 
payments and royalty payments to 

Spector; and (iii) the award includes 
lost profits and lost royalties on sales 


made by Captiol's Canadian subsidiary#*. 


\# Although Adam VIII and Levy also contend that the 

television expenses which Capitol would have incurred 
but for Roots should also be deducted, the Court, on 
July 23, 1976, when this matter was raised, rejected 
that contention, so it will not be repeated herein. 


Adam VIII and Levy do not intend to raise in this 
motion all of the errors which they or Big Seven Music 
Corp. believe this Court has made during the course of 
trial or in its findings of fact and conclusions of law, 
and they specifically reserve the right to raise any 
such errors when they take an appeal to the Court of 
Appeals, irrespective of whether such errors have or 
could have been raised herein. 
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The AFM Payments ’ 


‘ 
2 ' 


4, When the Court calculated the profits Capitol would 


lhave made had an additional 100,000 units of Rock 'n Roll been 
{ 


‘sold, it assumed 2 net profit of $1.47 per each additional unit 


(tr. 3470), a figure that comes from Plaintiffs' Exhibit 241A, a 
4 
idocument prepared by Capitol which purports to compare Capitol's 


‘costs and profits on records and tapes with a manufacturer's 


' 


suggested retail price ("list price") of $5.98 and $6.98 respect- 


t 


4 
jively, with records and tapes having a list price of $6.98 and 


$7.98 respectively. 
| 


i 5. An examination of PX 241A reveals that no allowance 
iwas made therein for payments to the American Federation of 
‘Musicians ("AFM"). Moreover, Harold Posner, Capitol's director of 
financial planning and analysis, under whose supervision PX 241A 
was prepared, confirmed that AFM payments were not included among 
lithe costs reflected thereon since he claimed that those expenses 
were borne by Apple, rather than Capitol. (Tr. 3114-3115) 
! 6. During the trial, Mr. Schurtman specifically raised 
the point that Capitol's damages should be reduced by the amount 
jof AFM payments and argued that it was the defendants, and not the 
jplaintiffs, who had the burden of showing the amount and payor of 
\AFM fees (Tr. 3814-3818), a burden the defendants obviously did 
= meet since they offered no evidence at all as to AFM payments. 
T.« The standard AFM contract, to which all major 
record companies are parties, provides that for records and 
cassettes with list prices in excess of $3.79, the record company 
Saat pay to the AFM .58% of the price of each record sold and 5% 


ijof the list price of each such tape or cassette sold, less an 


(allowance for packaging costs. A copy of the applicable provisions 


.of the standard AFM contract is attached as Exhibit A. 
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8. As the accompanying affidavit (Exhibit C) of 
Harvey Zucker, Adam VIII's comptroller, shows, the amount of AFM 
payments that would have to have been paid had the additional 
100, 000 units been sold is $6,433.64. 

9. Moreover, when the Court awarded Capitol damages 
‘for the additional profits it would have earned had Rock ‘'n Roll 


‘unedi sold at a list price of $6.98/$7.98 rather than $5. 98/$6.98, 


it did not take into account the fact that the AFM payments would 
i 


; increase if the list price went up. As previc.sly pointed out, PX 


louie makes no allowance for FM payments, so the extra AFM expense | 


Ht 
Hi 


es also not included when Capitol calculated its additional net 


eeoees on a higher priced album to be $.24 per unit. 
i 10. As Mr. Zucker's accompanying affidavit further 
| shows, the additional AFM payment that would have been due had 
‘capitol sold the 342,000 units of Rock 'n Roll at list prices of 
$6.98 and $7.98 would be $2,968.56. 
11. Consequently, the total of additional AFM payments 
that would be due had another 100,000 copies of Rock 'n Roll been 
cia and had the album had a list price of one dollar more would 
lee $9,402.20. 

12. While the record is unclear whether this sum would 
\ have to be paid by Capitol, Apple or Lennon, it is, in any case, 
ian expense which should be deducted in calculating the defendants' 


jlost profits in connection with both the additional 100,000 units 


jand the reduced price of the album. 


ih 
u 
|Pressing and jacket costs 
7] 


13. In computing Capitol's profit margin of $1.47 per 


‘album, the Court also relied on PX 241A. 
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| 
damage computations to Adam VIII and Levy during discovery or even 


‘14. Because defendants did not furnish any of their 


‘before the trial of the counterclaims, Adam VIII and Levy had no 


Hl 

meaningful opportunity at trial to test the accuracy of Capitol's 
fy 

ifigures. 

‘| 


i 15. As the Court will recall, Mr. Schurtman repeatedly 


complained that Capitol's costs were being presented solely 


through summary schedules and that Capitol's original books and 
iirecords were not being offered in evidence to substantiate Capi- 
"tol's cost figures. (See, e.g., Tr. 2926-2927, 2933 and 2948- 
2949). 

16. Mr. Schurtman further stressed that the burden was 
lion Capitol to prove its costs, not on plaintiffs to refute them. 
(pr. 2933) 
| 17. Nevertheless, the Court did not require Capitol to 
| introduce in evidence its underlying records of costs, and gave 
i Schurtman only one night to review Posner's worksheets (which 

still, of course, were only a witness' summary of the costs, 


rather than the actual records themselves) to pinpoint the costs 


wished additional information, (Tr. 2934- 


through an inspection of the documents themselves, which apparent- | 
ly were all in Los Angeles (The "records" which Mr. Posner had in 
court and which Mr. Prettyman referred to as “extremely confiden- | 
tial" {Tr. 2938] were, I am advised by my partner, William Schurt- | 
man, Posner's workpapers, not the original books and records of 
_account of Capitol.). 


li 18. Subsequent to the trial, I consulted Abraham I. 
i 


‘Massler, the President of Bestway Productions Inc., a major inde- 
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‘pendent record manufacturer that presses records for such well- 


‘known companies as London Records, Dover Publications and Golden 


‘Records. 


\ 19. In his accompanying affidavit (Exhibit D), Mr. 


\Massler states that Capitol's reported costs for pressing a record | 
i 
hic: for manufacturing and printing the jacket are at least 20% 


i] 


ilower than the industry norm, a discrepancy that causes Mr. Massle 


5 
' 


ll who has been in the music industry for 30 years, seriously to 


' 


|jdoubt their accuracy. 


20. Whereas Capitol claims that its costs for manu- 


|facturing the album and the jacket average only $.40 (Tr. 3069), 


ie Massler states that his company's costs for comparable work 


i|would run be* reen $.48 and $.49 per album, and that his costs are 


pacbeety in line with industry averages. 


21. On 100,000 units, the difference amounts to $8,000 


22. In view of Mr. Massler's affidavit, I respectfully 


request either that the Court reduce Capitol's damages by $8,500 


or reconsider its ruling and permit us to audit Capitol's figures. 


Phil Spector royalties 

| 23. Another cost that was not taken into account 
either in calculating the net profit figure of $1.47 per unit or 
ithe additional costs that would have been incurred had 100,000 
Imore units of Rock 'n Roll been sold is the royalty jointly 


("Spector") by EMI/Capitol and Lennon. * 


| 
Since the Court denied (July 13, 1976 opinion, p.16) Big | 
Seven recovery for the amount it would have had to pay to the | 
song writer had Angel Baby been recorded, as required, under \ 
the 1973 Settlement (PX 11), and stressed repeatedly (See, | 
e.g., Tr. 3813 and 4087) that awards were to be of “net 
losses", it would be unfair and improper to allow the de- 
fendants to receive the windfall of the amounts that would ' 
legally be due to Spector. 
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ij 24. Abundant evidence is in the record (Tr. 160, 161, 
}1209-1213, 1314-1315, 1318-1319, 1378) that a royalty payment of | 
38 (explained below) would have to be made to Spector, the pro- | 
‘ducer of certain of Lennon's rock and roll recordings, if Spector's 
recordings were used in the Rock 'n Roll album. And the existence | 


of the Spector-EMI royalty agreement and the fact that royalties 


| 
|to Spector would have to be paid by Lennon and MEI on a 50/50 | 


| 
;basis was specifically brought to the Court's attention prior to 


\its decision on the counterclaims (Tr. 1213). 
I 


} 25. In presenting proof as to the amount of damages 


i} 


il they were entitled to, Lennon and EMI failed to offer the Spector- 
LEMI royalty agreement in evidence and failed to deduct the royal- | 
ities payable to Spector on both the sales of 342,000 units and the 
‘additional 100,000 units. | 

i 26. An examination of the May, 1974 agreement between 
\Phil Spector Records Inc. and EMI, and a consent thereto signed by | 
iennen (Exhibit B annexed hereto) readily shows that Spector was 
ito receive a pro rated 3% royalty, based on 90% of the bare record | 


price of 100% of the number of units of Rock 'n Roll sold in the 


United States and the number of Spector recordings included on the 
27. The "bare record price" of an album or cassette is 


ition which in the case of tne album is $.54 and in the case of the 
cassette is $1.98. 

| 28. Consequently, the "bare record price" for the 

' purposes of calculating the amount payable to Spector in connec- 
Neton with the additional 100,000 units would be $6.44 for the 
‘album and $6.00 for the cassette. 90% of these amounts is $5.796 


it 
for the record and $5.40 for the cassette, and 3% thereof is 
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es oe and $.162 respectively. Assuming half of the additional 
' 


lunits would be records and the other half cassettes (an assumption | 


| 
| the Court adopted in computing Lennon's lost royalties (Tr. 3473]) 


|| the average royalty per unit would be $.16794, 2nd total royalties 
| 


pene pro rating) would be $16,794. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


i 
29. Since four Spector recordings (Bony Maronie, Sweet 
| 


WLioe S4xteen, Just Because and You Can't Catch Me) were included 
Win t ¢ 13 tracks released on Rock 'n Roll, Spector would be en- 


leatiea to 4/13ths of $16,794 or $5,167.38 as a royalty in con- 


nection with the sale of the additional 100,000 albums. Conse- 


| 
\quently, Leraon's and Capitol's damages should each be reduced by 
| 


one-half that amount or $2,583.69 each. 


u 30. Furthermore, Capitol apparently did not take the 


hh 


Spector royalties into account when calculating its net profit on 
i 


a $5.9€/$6.98 and $6.98/$7.98 price structure for an album and 


31. As a result, the additional $.24 per unit which 
Capitol calculated it would have received if it had not reduced 
its price for the Rock 'n Roll album is overstated by $.0083076*, 
which, on 342,000 units, amounts to $2,841.20, which should be 


deducted from Capitol's award. 


\t 


Jimmy's Music World 
32. Defendants admitted, withe qualification, that: 


"The price of the album, $5.98, had 
been decided upon in pax. because 
the songs on the album were titles 
previously recorded by other artists 
rather than new songs and in part 
because of the competition from 
Roots, which was to be sold for 
$4.98." (Emphasis added) 


Te Tf the bare recora * .ce is increased by $1.00, 90% of that 


i 


is $.90 and 3% thereof is $.027. 4/13ths thereof is 
i $.0083076. 
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‘Pacts dated January 6, 1976 (Plaintiffs' Exhibit 102). 


{ | 
ieaaecaiais 126 of Defendant.s' Amended Joint Statement of Undisputed | 
Hl 
i 
i 


33. Defendants also admitted over and over that the 
ii 
knew before making their price reduction that "Roots" would be 
jsola at $4.98. 
G126 of Defendants' Statement quoted above in 
932 of this affidavit 
Menon admitted it at Tr. 2383 
Zimmerman admitted it at Tr 2685 
- Seider admitted it at Tr. 2027 
34. Zimmerman also admitted that the actual retail 
selling price of Capitol's "6.98" album would range from $3.66 to 
la high of $4.69 (Tr. 2720). 
35. In view 7f these admissions by defendants, we 
|, submit thac the evidence showed that it simply was not necessary 
for Capitel to cut the price of an album which would retail at no 
i 
inore than $4.79 in order to compete against an album selling for 
| 
| 
$4.98. 
H 36. As we noted in Plaintiffs' Memorandum Concerning 
Hi 
'Proof of Compensatory Damages (at p. 92, fcctnote), we were 
puzzled by the Court's comment during the trial at Tr. 2691-2692: 
| 
i "THE COURT: Mr. Schurtmen, 7 don't 
understand the effect. cc's assume 
that there would be no discount be- 
neath the $4.98 price. Absolutely 
none. Still, $4.9€ is iess than 
$6.98." (Tr. 2691-2692) 
The same view was repeated in the Court's findings: 
"Tl am convinced that there was no reason 
whatever for a reduction of the suggested 
retail price for the album from $6.98 to 
$5.98 and a comparable reduction for the 
tape, except the reasonable belief that 


this was necessary to compete with Levy's 
$4.98 album." (Tr. 3464) 
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38. I respectfully submit that the evidence was con- 
elusive that the retail selling price of Capitol's "$6.98" album 
would not exceed $4.97 and that the proper basis of comparison 
shoud have been: 


$4.79 v. $4.98 
and not $6.98 v. $4.98 


| 
il 
: 


39. The court did raise the question during summation 
or whether the $4.98 price of "Roots" was subject to any dis- 
bates which might carry it below the $4.79 retail price of 
i capitol's album (Tr. 3421). 
| 40. The record shows that: 
(a) A television mail order package of the type 
sold by Adam VIII is not subject to discounts 
(Tr. 2691); and 
Even if "Roots" were to have been sold pheeuki 
retail fulfillment centers (contrary to 
Levy's. testimony that "Roots" was to be sold 
only by direct mail order [Tr. 1362]), the 
album would still have been initially sold at 
the $4.98 price advertised by Adam VIII on 
television. # 
41. Ina last minute effort to overcome this proof, 
Mr. Prettyman, during summation, displayed to the Court Exhibits 
CI-1, CI--2, CI-3 and CI-4, four Adam VIII albums which he claimed 
had been sold at "Jimmy's Music World" fc $1.99 (Tr. 3425). The 
}Court indicated its reliance on this proof at Tr. 3426. 
| 42, Mr. Bergen, however, had introduced these albums in | 


llevidence during the first trial at Tr. 1687-1689 for completely 


Aside from the obvious fact that a retail fulfillment center 
would have no incentive to offer the album at a discounted 
price to a customer who, attracted by the television promo- 
tion campaign, came into the store to buy the album at the 
advertised price, the stores already were selling the albums 
at a lower than normal mark-up. (Tr. 138) 
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;different purposes. He had offered them solely to show (a) that 
i Adam VIII records sold at $3.98 (in order to rebut Levy's testi- 
|| mony that a $4.98 price had been discussed with Lennon and Seider 
at the October 8, 1974 Cavallero meeting) and (b) that the Adam 
\VIII albums stayed in the market for more than one year (in order 
Ie support defendants’ Statute of Frauds defense). 


43. Mr. Levy testified: 

: "What is the price? 

‘| 

| A. $3.98, $3.98, $3.98 and 
$3.98. 


7 

il 

r "Q. These were all sold through 
television? 


These were all for in store 

| retail promotions and not 

| for mail order. These were 
made specially for retail 

1 fulfillment centers, and 

| That is a few years ago, and 

| now the bottom price is $4.98, 
and some people pay $5.9 

i (Emphasis added) (Tr. 1288) 


| 
| 
| 
| 
| 
i 
| 
| 
\j 
i 


# # ® 


How long has that album been 
sold? 


We stopped selling it maybe 
three years ago. We unloaded 
them all as overstock." 
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44, Defendants did not offer these four albums for the 
purpose of showing that they were being sold at "Jimmy's Music 


orld" at a price of $1.99 (Tr. 1687-1689). 


[point was mentioned was during the summations, when Mr. Prettyman 


| 
[brought it up in order to persuade the Court that "Roots" might 


{ 
| 4S. As far as I can tell, the first time this last | 
| 
| 


ynave been discounted from $4.98 to $1.99.* 
u ; i 
te As a further indication that this was an afterthought tnat i 
occurred to defendants only during plaintiffs' summation, I 
refer the Court to defendants' Amended Statement of Undis- 
puted Facts dated January 7, 1976 (Plaintiffs' Exhibit 102) 
which spoke only of the need to compete against a $4.98 price 
(4126), and to Mr. Menon's testimony to the same effect (Tr. 
2383). Neither referred co the possibility of any discountir?e 
by Adam VIII to $1.99. 
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P 46. I respectfully submit that this was an improper use 
ti 
iiof evidence which had been introduced for a completely different 


H 
i|purpose. If the defendants had informed the Court that Exhibits 


1 


\cI-1, CI-2, CI-3 and CI-4 were being offered for the purpose of 
demonstrating that they had to cut the price of "Rock 'n Roll" in 
order to meet a 1.99 price charged by "Jimmy's Music World", we 
would have had an opportunity to offer rebuttal evidence that: 
(a) Adam VIII's surplus records are not sold to 
surplus outlets, such as "Jimmy's Music 
World", until months after release, i.e., long | 
after the effective competition pericd between . 
Capitol ard Adam VIII; and 
Capitol's surplus records are aiso unloaded to 
surplus outlets such as "Jimmy's Music World", | 
which also sells Capitol's records at $1.99. 
47, I annex as Exhibit E an affidavit from Charles J. 
isutton, President of Sutton Distributors Inc., the operator of 


"Jimmy's Music World", which sets forth the testimony he would 


give if caiied as a witness in this case. 


Sales by Canadian Record Corp. 
| 48, Throughout th. trial of defendants' counterclaims, 


lcenitol stressed that it was not seeking damages for losses in 
connection with the sale of Rock 'n Roll in Canada. 
49, Thus, for exumple, at page 2892 of the transcript, 
Mr. Schurtman had the followir;:: exchange with Mr. Prettyman: 
"Mr. Schurtman: Are you claiming any 
damages with respect to 


Canadian sales? 


Mr. Prettyman: No." 
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! 


‘ 


50. A few minutes later, Mr. Prettynan explained that 


| 

i 

while there may in the future be some harm .n Canada from plain- 

‘tiffs! and Levy's alleged misconduct: 

: "I am not saying that there as no 
harm, but I am not asking for a 
dollar amount in terms of Canadian 
sales." (Tr. 2893) 


51. Similarly, Posner <dmitte’ “hat there was no loss 


of sales in Canada (Tr. 2931) and that neo claim was made fcr any 


iloss in connection with the price of the album in Canada: 

"Mr. Schurtman: Now, first of .:1, did you 
also cut the orice of the 
album in Canada anc overseas? 


Mr. Posner: Well, Canada, yes, and fT 
guess overseas, £00. 


Mr. Schurtman: Why? You were nct meeting 
any compeition from Roots 
Canada or overseas? 


Mr. Posner: Xo, and we didn't clain 
ap; loss." (Tr. 3028) 


52. Moreover, Capitol offered no evidence as 19 what 


margin in Canada varied with the price of we aloum. 


ft 

H 

} 

| 

its profit margin was on sales in Cane.4 ¢r "Ow Much its prs *it 


53. Furthermore, since the prices in Canaja were 


; 
j 


er unit because its price for Rock 'n Roll was voluntarily 
owered. 
54. Consequently, there simply is no basis ror this 
‘Court's award to Capitol of $.24 per album for each of CRC's 


165,000 sales of Rock 'n Roll (Tr. 3472). 


Moreover, in this Court's ¢:sision of July 13, 1976 
1(p. 1 ) on Big Seven's claim against ‘' anor vr breach o- she 

a 

i ms 

eenancenentinst tam opens Sede 

esac phe Se ARERR? Ap eae eee 


f 


¥ 


223a 
Affidavit of Alan Kanzer. 

‘october 1973 settlement agreement, the Court excluded from Big 
\Seven's damages the mechanical royalties that would have been 
‘earned by Big Seven's foreign subsidiaries had Lennon duly recorded 
i third Big Seven song. 
| 56. The basis for the exclusion appears to be the fact 
\\that the subsidiaries were not parties to the action and were 
| (Tr. 4070-4076) 

57. The same reasoning, of course, applies in the case 


CRC is a foreign subsidiary of 


ae if any, of CRC's net profits was transmitted to Capitol. 
| 58. Consequently, there is no justification for award- 
lene Capitol damages of $15,600 (65,000 times $.24) for alleged 


losses by CRC allegedly resulting from its selling Rock 'n Roll at 


“9. Similarly, there is no basis for awarding Lennon 


\ reduced price. 
| 
| 
{i 


ease royalties of $.10 per unit for the 65,000 Canadian 
(DEREE since there is no basis for concluding that the list price 
lor CRC's album was lowered by one dollar as a result of competi- 
| 


‘tion from Roots. 


CONCLUSION 


We therefore respectfully request that the Court: 
(A) Either deny defendants any award for the 
profits they allegedly lost as a result of 


reducing the list price of Rock 'n Roll by 


$1.00 per unit, or reduce the award by 


$2,968.56 for AFM payments, $2,841.20 for 


Spector's royalties and $22,100 with respect 


| 
| 


\ 


| 


| 
| 


1 
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to Canadian sales ($15,609 for Capitoi «4 
$6,500 for Lennon), or a total of $27,909.76; 
Reduce defendants' damages in connection wit’ 
the 100,000 additional albums by $6,433.64 for : 
AFM payments, $5,167.38 for Spector royalties, | 
and $8,500 for additional manufacturing costs, 
or a total of $20,101.02; or 


Order a new tiial on the question of damages. 


Sworn to before me this 
30th day of July, 1976. 


Notary Public, State of New York 
No. 31-5115250 
Qualified in New York County 
Commission Expires March 30, 197. 


225a 


EXHISITS ANNEXED TO FOREGOING AFFIDAVIT 


Exhibit A. 


Attached hereto as Exhibit A are first, 


"Addendum A" to the Phonograph Record 
Trust Agreement and second, ‘Addendum A" 
to the Phonograph Record Manufacturers' 


Special Payments Fund Agreement. 
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ADDENDUM A 


1. For the purposes of this Agreement, the terms “phono- 
graph record” and “record” shall include phonograph records, 
wire or tape recordings, or other devices reproducing sound, 
and the term “taster record” shall include any matrix, 
“mother,” stamper or other device from which another such 
master record, phonograph record, wire or tape recording, or 
other device reproducing sound, is produced, reproduced, 
pressed or otherwise processed. 


2. Each first party shall make payments to the Trustee, in 
the amounts computed as stated below, with respect to the 
sale during the period specified in “6” below, of phonograph 
records produced from master records containing music which 
was performed or conducted by musicians covered by, or re- 
quired to be paid pursuant to, a collective bargaining agree- 
ment with the American Federation of Musicians of the United 
States and Canada known as Phonograph Record Labor Agree- 
ment (August, 1973) (but specifically excluding services solely 
as arranger, orchestrator or copyist) where such phonograph 
records are sold during said period by such first party, or, sub- 
ject to the provisions of paragraph 2 (e) of the main text of 
this Agreement, by purchasers, lessees, licensees, transferecs or 
other users deriving title, Icase, license, or permission thereto, 
by operation of law or otherwise, by, from or through such 
first party. 


3. The paymes’s to the Trustee shall be computed as 
follows: 


(a) 6% of the manufacturer's suggested retail list price 
of cach record, when such price does not exceed 33.79. 

(tk) For records where the manufacturer's suggested re- 
tail price exceeds §3.7y, .58'4 of the manufacturer's sug- 
gested retail list price and for wire or tape recordings or 
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other devices .5% of the manufacturer's suggested retail 
price. 


With respect to a phonograph record produced after 
August 1, 1973, both from master records described in para- 
graph 2 of this Addendum A and recorded under Phonograph 
Record Labor Agreement (August, 1973) for which payments 
are due hereunder and from other master records, First Party 
shall pay that proportion of the amount provided for above as 
the number of such master records recorded under said Auree- 
ment bears to the total number of master records embedied in 
the phonograph record. 


4- For the purpose of computing payments to the Trustee, 
(a) Each first party will report 100% of net sales; 


(b) Each First Party will have a packaging allowance 
in the country of manufacture or sale of 15°¢ of the sug- 
gested retaul fist price for phonograph records (other than 
for records where the manufacturer's suggested retail list 
price is $3.79 of lev, and other than for singles in plain 
wrapping or sleeves) and 25° of the suggested retail list 
price for tapes and cartridges. 


(c) Each first party will have an allowance with re- 
spect to “free” records, tapes and cartridges actually dis- 
tributed, regardless of mix, (except for record clubs which 
are dealt with separately below), of up to 20% of the total 
records, tapes and cartridges distributed; 


(d) With respect to its record clubs, if any, each first 
party will have an allowance of “free” and “bonus” records, 
tapes and cartridges actually distributed of up to 50% of the 
total records, tapes and cartridges distributed by or through 
the clubs; and with respect to such “free” and “bonus” 
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records, tapes and cartridges distributed by its clubs in ex- 
cess thereof, each first party will pay the full rate on 507% 
of the excess of such “free” and “bonus” records, tapes and 
cartridges so distributed. 


5. Schedules of current manufacturer's suggested retail 
prices for each record in each first party's catalogue shall be 
furnished by each first party to the Trustee upon the execution 
and delivery of this Agreement and amendments and additions 
thereto shall be so furnished as and when established. For the 
purposes of determining the amounts payable hereunder, such 
suggested retail prices shall be computed exclusive of any sales 
or excise taxes on the sale of phonograph records subject to this 
Agreement. If any first party discontinues the practice of pub- 
lishing manufacturer's suggested retail prices, it agrees that 
it will negotiate a new basis for computing payments here- 
under which shall be equivalent to those required above. 


6. The payments provided for in this Agreement shall 
be made with respect to the sales of any phonograph record 
produced from a master record described in paragraph 2 of 
this Addendum A which take place during the period com- 
mencing with the calendar year during which a phonograph 
record produced from such master record is first released for 
sale and terminating at the end of the tenth calendar year 
thereafter. The year of such release shall be counted as the first 
year of the ten years. (By way of illustration but not limita- 
tion, if a phonograph record produced from a master record 
made pursuant to Phonograph Record Labor Agreement (April 
1969), is first released for sale in May, 1969, payments shall be 
made with respect to sales of said record which take place 
during the calendar years 1969-1978 inclusive. If said phono- 
graph record is first released for sale in February, 1972, pay- 
ments shall be made with respect to sales of said record which 
take place during the calendar years 1972-1981 inclusive.) 
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7. The report to the Trustee required in paragraph 2 (c) 
of the main text of this Agreement shall show the number of 
phonograph records, tapes and other devices subject to pay- 
ment under this Agreement which have beer. sold during the 
period to be covered by the report, the dates of initial release 
for sale thereof, the manufacturer's suggested retail price there- 
of and of the component units thereof, and the excise and sales 
taxes, if any, borne by the first party thereon. 


§. Despite anything to the contrary contained in this 
agreement, it is specifically agreed that the first party reserves 
the right by written notice to the Trustee effective with the 
effective date of any termination, modification, extension or 
renewal of the said Phonograph Record Labor Agreement 
(August, 1975) to terminate or change any of the terms of this 
Phonograph Record Trust Agreement, but no such termina- 
tion or change shall be -ffective unless the first party has se- 
cured the prior writtes pproval thereto by the Federation 
referred to in the main vex hereof. It is agreed however, that 
no such change may have any retroactive effect. 
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ADDENDUM A 


1. Bor the purposes ot this Agreement, the terms “phono- 
yraph record” und “record” shall include phonograph records, 
wire or tape recordings, oF other devices reproducing suund, 
and the term) “master record” shall include any matrix, 
“mother,” stemper or other device from which another such 
master record, phonograph record, wire or tape recording, or 
other device reproducing sound, is produced, reproduced, 
pressed or otherwise processed. 


2 Each Virst Party shall rmaake payments lo the Adminis- 
trator in the amounts computed as stated below, with respect 
to the sale during the period specified in 6 below of phono 
graph records, produced from master recurs containing music 
which was performed or conducted by musicians covered by, 
or required te be paid pursuant to, a collective bargaining 
agreement with the Federation known as Phonograph Record 
Labor Agreement: (August, 1973) (but specifically excluding 
services solely as arranger, orchest: ator or copyist) where such 
phonograph te ords are sold during said period by such First 
Party, or, subject to the provisions of paragraph 1(e) of the 
inain text of this Agreement, by purchasers, lessees, licensees, 
transfe« s, or other user» deriving title, lease, license, or per- 
mission thereto, by operation of law or otherwise, by, from or 
through such First Party. : 


3. The puyments to the Administrator shal! be computed as 
follows: 


(a) .6% of the manufacturet’s suggested retail price of each 
record, when such price dues not exceed $3.79. 


(b) For records where the manufacturer's snyyvested retail 
price exceeds $3.79, 58% of the manufacturer’s suggested 
retail list price and for wire or tape recordings or other devices 
Hf of the manufacturer's suggesied retail price. 


With respect tua phonograph record produced after August 
1, 1°73, both from master records described in paragraph 2 
of this Addendum A and recorded under Phonograph Recor«l 
Labor Agreement (August, 1972) for which payments are due 
hereunder and from other master records, First Party shall 
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pay that proportion of the amount provided for above as the 
number of such master records recorded under raid Agree: 
ment bears to the total number of master records embodied in 
the phonograph record. 


4. For the purpose of computing paymer i+ to the Admin- 
istrator, 


(a) Each First Party will report 100% of uet sales; 


(b) Each First Party will have a packaging allowauce in 
the country of manufacture or sale of 15% of the suggested 
retail list price for phonograph records (other than for records 
where the manufacturer's suggested retail list price is $3.79 
or less, and other than for singles in plain wrapping or 
sleeves) and 25% of the suggested retail list price for tapes 
and cartridges. 

(c) Each First Party will have an allowance, with respect 
to “free” records, tapes and cartridges actually distributed, 
regardless of inix, (except for record clubs which are dealt 
with separately below), of up to 20% of the total records 
distributed ; 


(d) With respect to its record clubs, if any, each First Party 
wil! have an allowance of “free” and “bonus” records, tapes 
and cartridges actually distributed of up to 50% of the total 
records, tapes and cartridges distributed by or through the 
clubs; and wiih respect to such “free” and “bonus” records, 
tapes and cartridges, distributed by its clubs in excess there- 
of, each First Party will pay the full rate on 50% of the excess 
of such “free” and “bonus” records, tapes and cartridges so 
distributed. 


5. Schédules of current manufacturec’s suggested retail 
prices for each record in each First Party's catalogue shall 
be furnished by each First Party to the Administrator upon 
the execution and delivery of this Agreement and amendments 
and additions thereto shall be so furnished as and when es- 
tablished. For the purposes of determining the amounts pay- 
able hereunder, such suggested retail prices shall se computed 
exclusive of any sales or excise taxes on the sale of phonograph 
records subject to this Agreement. If any First Party discon- 
tinues the practice of publishing manufact* vers’ suggested re- 
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tail prices, it agrees that it will negotiate a new basis for 
computing payments hereunder which shall be equivalent to 
those required above. 

G. The payments provided for in this Agreement shall be 
made with respect to the saies of any phonograph record pro- 
duced from a master record described in paragraph 2 of this 
Addendum A which take place during the period commencing 
with the calendar year during which a phonograph record pro- 
duced from such master record is first released for sale and 
terminating at the end of the tenth calendar year thereafter. 
The year of such release shall be counted ax the first year of 
the ten years. (By way of illustration but uot limitation, it 
a phonograph record produced from a master record made 
pursuant to Phonograph Record Labor Agreement (April, 
1969), is first released for sale in May, 1969, payments shall 
be made with respect to sales of said record which take place 
during the calendar years 1969-1978 inclusive. If said phono- 
eraph record is first released for sale in February, 1972, 
payments shall be made with respect to sales of said record 
which take place during the calendar year 1972-1981 inclusive.) 


7. The report to the Administrator required in paragraph 
1(c) of the main text of this Agreement shall show the num- 
ber of phonograph records, tapes and other devices subject 
to payment under this Agreement which have been sold during 
the period to be covered by the report. the dates of initial re- 
lease for sale thereof, the manufacturer's suggested retail price 
thereof and of the component units thereof and the excise and 
sales taxes, if any, borne by the First arty thereon. 


8. Despite anything to the contrary contained in this Agree- 
ment, it is specifically agreed that the First Party reserves 
the right, by written notice to the \diministrator, effective with 
the eNective date of any termination, modification, extension 
or renewal of the said Phonograph Record Labor Agreement 
(August, 1973), to terminate or change any of the terms of this 
Special Payments Fund Agreement, but no such termniation 
or change shall be effective unless the First Party has secured 
the prior written approval thereto by the Federation. It is 
agreed, however, that no such change may have any retroactive 
effect. 
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9. Anything to the contrary herein contained notwithstand- 
ing, it is agreed that if the Phonograph Record Labor Agree- 
ment (August, 1905), or any successor agreement is not re- 
newed or extended at or prior to its expiration date, aud if a 
work stoppage by members of the Federation ensues, then all 
payments otherwise due to the Administrator based on sales for 
the period of such work stoppage, and only for such period, 
whall net be made to the Administrator. In lieu thereof, equiva. 
lent amounts shall be paid by each First Party as an addi- 
tional contribution te the Trustee under the lhonograph 
Record Trust Agreement (August, 1973) unless otherwise <e- 
termined as a condition for the cessation of such work stoppage. 
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if CORDS 20 Manchester Saque 
as London WIA IES bl 


Telephone 014364438 
Telex 22643 
Telegrams Emirscord 
London AI 

Cables Emirscord 

Phil Spector Records Inc. London AI 

c/o Mr. Martin J. Machat 

Machat & Kronfeld 

30th Floor, Paramount Building 

1501 Broadway 

New York NY 10036 


May 1974 


Dear Sirs: 


Whereas you have represented to us that you are exclusively 
entitled to the services as-a record producer of Phil Spector, 


now this letter is to confirm the agreement between this Company 
and yourselves whereby you have made the services of Phil Spector 
available to us as a record producer for the purpose of producing 
performances by John Lennon of the titles listed in the Schedule 
hereto. In consideration of Phil Spector rendering such services, 
we now agree with you as follows: 

1, UNITED KINGDOM 


We will pay to you a royalty in respect of 90% of records 
wholly comprised of titles in the Schedule hereto manufactured 
and sold by us in the United Kingdom of 3% (three per cent) of 
the recommended retail selling price in the United Kingdom of 
such records (less any tax or taxes levied or which have to be 
recovered as part of the selling price and less an allowance 
for packaging of 63% for a single-fold album or tape record and 
10% sg a double-fold album of such recommended retail selling 
price). 


26 USA/CANADA 


We will pay to you a royalty in respect of 100% of net sales 

of records wholly comprived of titles in the Schedule hereto 
manufactured and sold in the United States of America and Canada 
by any person firm or corporation authorized by ourselves. Such 
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royalty will be in the sum of 3% (three per cent) of 90% (ninety 
per cent) of the Bare Record Price. By way of illustration only 

of such calculation at certain United States current (ex-tax) 
prices; which prices and Packaging allowance may vary from time-to 
time :- 


Recommended Packaging Bare Record 


retail price deduction Price B.R. Price 3% 


Single- 
fold album 


Double- 
fold album 


Cassette 


8-Track 
Cartridge 


$6.98 54 $6.44 $5.796 172388c 


$6.98 $1.98 $5.00 $4.50 13.5¢ 


$6.98 &1.98 $5.00 $4.50 13.5¢ 


There will be no Packaging deduction for 45 repem. Single records 
where the Bare Record Price will be the recommended price, 


3. REST OF THE WORLD 


We you a royalty in respect of 90% of records wholly 
es in the Schedule hereto Manufactured anu sold 
United Kingdom, the United States of America and 
ated on the recommended retail 
€ country of manufacture (less 
ve to be recovered es 


- of such .recommended retail selling price), 
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4, ‘TAPE RECORD 


Royalty payable in respect of sales of tape records outside 
the Unites States and America and Car-° shall be calculated 
and payable on the recommended retail sx 3 price as in 
our opinion is or would be -ppropriate fo, disc record 
containing the same materia . nmyalty payaile in respect 

of sales of tape recor’: n he United States of America 

and Canada shall be cai wated and Payable om tne Bare kec- 
ord Price in accordance with Clause 2 hereoi. 


In_ the case of records sold anywhere in the Wo. id comprising 
only in part titles in the Schedule hereto we will pay 

to you a proportionate royalty in such proportion as the 

number of such titles bears to the total number of titles 
comprising such record except that for 45 r.p.m single 

records bearing on only one side thereof a title listed in wil 
the Schedule thereto a full vovalty wili be paid as appropriate 
under Clauses 1 and 2 and 4% he eof but less an amount 

equal to the Produce:'s Royalt: payable ty us in respect 

of the other side of the said +‘ r.p.m. single record. 


In respect of records sole i: ugh any rorm of club opera- 
tion or other group of perssns (calculated on the price to 
such clut members or grouy | and * -espect of records sold 
through any low price series (wh! 1 shall mean records 
selling at less than 50% of an ¢-uivalent full pr.ce revora) 
the rates of royalty which shal. be peyab. will ve one- 
half of those set forth abov. (s* ppropriate)., 


- 


| 
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The accounting and payment of royal~y due hereunder shall 
be made by us (based on the latest infcrmation received 
by us at the end of each period) within 60 days of the 
end of each Calendar quarter. You may at your expense 
appoint an independent qualified accountant to examine 
our books and records insofar as such books and records 
pertainto monies due to you hereunder. Such inspection 
shall be made on ten day prior written notice but not 
more than once in any period of 12 months. As you have 
instructed us, payment of royalty due to you hereunder 
in respect of sales of records, in the Unites States of 
America and Canada will be made ‘to: 


Phil Spector Records Inc. 
c/o Mr. Martin J. Machat 
Machat & Kronfeld 

30th Floor 

Paramount Building 

1501 Broadway 

New York 

N.Y. 10036 


Payment of Royalty due to you hereunder in respect 
of sales o° records in the rest of the World will be 
made tos 


Interglobal Creative Management Limited 
7 Townsend House 

22/25 Dean, Street 

London W.1,. 


Payments to Phil Spector Records Inc. and to Inter- ; 
global Creative Management Limited respectively and their 
receipt therefor shall be a full discharge by us of our 
obligations to make payments hereunder. In respect of 
royalty due in respect »>f sales of records in the United 
States of America and Canada we shall remit sums to Phil 
Spector Records Inc. as above within 2 days of receipt 

by us of such svms from our associate Capitol Records 
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Inc. and such sums y at the Same 
excha T 1 SUMS received 
j the United 
States of America and 3 ty statements nq 
payments shall incorpo able percentage by 
inst returns of records and such per- 
be in. the sum of 20% in the first 
er release reducing to 10% thereafter, 


such sum to 

US $93000. 

The copyright in recordings of the titles listed in the 
Schedule hereto Shall vest solely with us, 


Your right to receive royalty payments hereunder shali 
be for the copyright life in the United Kingdom of the 
titles listed in the Schedule hereto, 


ee cee is 
Exnicit 3s. 


Royalty due to you hereunder shall not be cross- 
collateralised with sums due to Phil Spector from us or 
with any claims against Phil Spector by us under any 
other Agreement whether prior to or subsequent to 

the date hereof. 


Kindly record your formal acceptance of the above by signing 


the duplicate copy of this letter and returning it to us. 


Yours faithfully 
EMI RECORDS LTD. 
(Signature ) 


THE SCHEDULE 


BONIE MORONY 


ANGEL BABY 

TO KNOW HER IS TO LOVE HER 
HERE WE GO AGAIN 

SINCE MY BABY LEFT ME 

YOU CAN'T CATCH ME 

BE MY BABY 

SWEET LITTLE SIXTEEN 


READ AND AGREED 


S/ | Martin .J, Machet..... 


S/ Secretary 


PHIL SPECTOR RECORDS INC. 


EMT Recoris Limited 
20 Mancheater Square 
London V.1l. 


Dear Sirs, 


Y rofer to the lotter agreencent of today's date which 7 have 


« 


seen and approve between yoursolves and Phil Spector Records Inc. 


relating to the work done or to be done by Phil Spector in producing 


the titles listed in the Schedule hereto and in consideration of your 
entering into that agreecwont I confirm that I hereby irrecovably 
authorise and permit you to deduct from royalty statements and renittances 
sent io me in respect of the titics listed in the Schedule hereto a 
sum equal to one-half of all suns paid by you from tine-to-tince to 
Pail Spector Records Inc. and to Interglobal Creative Managenent Lizited 


under the terz.s of the above-mentioned letter agrecenent. 


Yours faithfully, 
c. plies ert 


John Lennon 


7 


THE SCHEDULE 


BONIE MORONY 

ANGEL BADY 

TO KNOW HICR TS TO LOVE HER 
HERE WE CO AGAIN 

SINCE MY DADY LEFT ME 

YOU CAN'T CATCH EB 

BE MY DADY 

“SWEET LITTLE SIXTEEN 


JUST BECAUSE 


Read and Agreed S coeccseccerevoccevecseseesece 
Se Marius Gray, Receiver. 


| 
| 


\ 
' 
| 
‘ 
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SOUTHERN street OF NEW YORK 


| scones STATES DISTRICT COURT 
am Gop emt me amb oS am ie ae OD See ee aw Omen wwe sm wee awa = X 


| x2 SEVEN MUSIC CORP. and 
ADAM VIII, LTD., 


AFFIDAVIT 
Plaintiffs, 


~against- 75 Civ. 1116 (TPG) 


| JOHN LENNON, APPLE RECORDS, INC., 


HAROLD SEIDER, CAPITOL RECORDS, 
INC. and EMI RECORDS LIMITED, 


Defendants, 
-and- 
MORRIS LEVY, 


Additional Defendant 
on Counterclaim. 


seen ewe eo ewee oe Sees ewe eee eee eee ooo woawoe 
STATE OF NEW YORK ) 


: SS.: 
COUNTY OF NEW YORK ) 


HARVEY ZUCKER, being duly sworn, deposes and says: 


1. I am the comptroller of Adam VIII, Ltd. and am 
familiar with the terms of the standard contract which all major 
record companies have entered into with the American Federation 


of Musicians ("AFM"). 


2. Under the standard AFM contract, all record 
manufacturers must contribute to both the Phonograph Record 
Manufacturers' Special Payments Fund Agreement and the Phonograph 
Record Trust Agreement the following sums fcr each record and 
tape sold that has a manufacturers' suggested retail list price 
("list price") in excess of $3.79: 

A. In the case of records, .58% of the 
list price less a packaging allowance 


of 15%; and 
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B. In the case of tapes, .5% of the 


list price less a packaging allowance 


of 25%. 


3. This means that the payments that would have to be 
if 
;, paid to each fund for every record sold that had a list price of 
iy 
y $6.98 would be $.0344114 and $.029925 for each tape that had a 


list price of $7.98. 
| 
\ 


lly prepared which shows the AFM payments that would be due for 
| 


4. Attached hereto as Exhibit "A" is a schedule tnat 


ij each 50,000 records sold that have list prices of $5.98 or $6.98 
i 
-_ for each 50,000 tapes sold that have list prices of $6.98 or 
, $7.98. 

5. If cne assumes that of the additionai 100,000 units 
of Rock 'n Roll which the Court held Capitol would have sold but 
| 


, for Roots, half would be records and half tapes, then the total 
| 
i| amount of AFM payments that would be due on their sale would be 


I $6,433.64. 


| 
6. Although Plaintiffs' Exhibit 241A does not reflect 
| 


i) AFM payments, either Capitol or Apple would have had to make AFM 


li 
Roll sold. (See Exhibit "B" annexed hereto.) 


7. If the list price of Rock 'n Roll were one dollar 


' higher, the AFM payment would have been $22,003.05 (Exhibit "B"), 


8. Consequently, the additional AFM expense that either 
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» 
it is respectfully submitted that the 
a by $9,402.20 


9. Therefore, 


, damages awarded defendants should be reduce 


($6,433.64 plus $2,968.56) to reflect the cost of AFM payments 


that would be due if Rock 'n Roll sold additional units or at a 


, higner price. 


Lf 


i Swoe. before me this 


AB “aay of July, 1976 


i 4, , q ” y ae 
i ben (% ——--——__—_—<- ; 
: NARD R. OLAMONN 


te. USLIC, State cf Ww i 
Ne. 31-450633- to 
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Exhibit D, Affidavit of Abraham I. Massler. 


! 
| unre STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


ADAM VIII, LTD., 
Plaintiffs, 


-against- 
JOHN LENNON, APPLE RECORDS, INC., AFFIDAVIT 
|| HAROLD SEIDER, CAPITOL RECORDS, 
i| INC. and EMI RECORDS LIMITED, 
: 75 Civ. 1116 (TPG) 


Defendants, 
-and- 


MORRIS LEVY, 


Additional Defendant 
on Counterclaim. : 


| COUNTY OF NEW YORK ) 


ABRAHAM I. MASSLER, being duly sworn, deposes and says: 


1. I am the President of Bestway Products Inc. 


("Bestway"), a major independent manufecturer of phonograph 
records. Among the record companies for whom Bestway presses 
records are London Records, Dover Publications and Golden Records. 


2. At the request of Morris Levy, the President of 
Records Inc.'s ("Capitol") schedule of costs, as set forth on 
Plaintiffs’ Exhibits 241 and 241-A, copies of which are attached 


l|hereto as Exhibits A and B respectively, and have compared 


| 
|| Capitol's costs for manufacturing an album and jacket with the 


1 
" soests of my company and of other companies with which I have been 


associated or had business relations in the thirty years I have 


been in the music business. 
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3. Eased on this comparison, 4t is my opinion that 


| Capitol's costs are materially understated. 


4, Capitol's documents reflect manufacturing costs of 
|1$.40 per album which, I am advised, Capitol's director of finan- 
| cial planning and analysis, Harold Posner, testified included the 


cost of the jacket. 


5. For albums and jackets of comparalle quality to 
Capitol's, our costs, which I believe to be closely in line with 
those of major record manufacturers, range between $.48 and $.49, 
of which the cost of the record and the jacket is $.38 to $.39 


| and $.10 respectively. 


6. Capitol's stated costs are therefore between 20% 
and 22.5% below the industry standard, a variation that is so 
significant as to lead me to seriously doubt the accuracy of 


Capitol's figures. 


a ae POO 
S 


RAH ‘ E 
{ Sworn to before me this 


| 27%day of July, 1976. 


BERNARD R. DIAMOND 
NOTARY PUBLIC, State of New Vor 
No. 31-4506337 
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Exhibit E, Affidavit of Charles J. Sutton. 


| UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. and ADAM 


| VIII, LTD., 


Plaintiffs, AFFID \VIT 
~against- 


JOHN LENNON, APPLE RECORDS, INC., 75 Civ. 1116 
HAROLD SEIDER, CAPITOL RECORDS, 
INC. and EMI RECORDS LIMITED, 


Defendants, 


-and- 


MORRIS LEVY, 
Additional De- 
fendant on 
Counterclaim. 


. STATE OF NEW JERSEY ) 


| COUNTY OF UNION ) 


CHARLES J. SUTTON, being duly sworn, deposes and says: 


1. I am the President of Sutton Distributecrs Inc., a 


; New Jersey corporation. 


2. Sutton Distributors purchases manufacturer's 


' close-outs and overstocks from several major record companics in 


| the United States, including on occasion from Capitol Records, 


i 


‘ 


Inc. Normally manufacturers do not sell such merchandise until 
at least six months after the records are initially released. 
3. Sutton Distributors then sells these records to 

; major retai] chains and to other distributors across the United 


, States. 
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! 4, Sutton Distributors also markets these recoris 
| through subsidiaries which operate retail record stores in New 
york State and New Jersey under the trade name of Jimmy's Music 


World. 


| 5. .Manufacturer's overstock and deleted records are 


| normally sold for $1.99 at Jimmy's Music World and comparable 
exes stores. Jimmy's Music World also sells current merchandise. 
vat $3.99 and $4.99 per album. 

’ 6. Defendants' Exhibits CI 1-4, which are four records 

| on the Adam VIII label which each have manufacturer's suggested 
petail prices of $3.98, were all purchased Sutto y caumeasticals | 


| at least six months after their release . tes, an 


| through Jimmy's Music World at $1{99 each. 


| Sworn to before me this 


JX day Of April, 1976. 


"gots 
tx, 
See 
| ie Ie 


Lot tS Ww. 


\ 


rset rei a eae 


ecg 
pa OO 
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Affidavit of Howard P. Roy in 
Spposstion to Motion to Amend 


indings or for a New Trial. 
“ ' UNITED STATES DISTRICT COURT 


, SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. and 
ADAM VIII, LTD., AFFIDAVIT IN OPPOSITION 
TO MOTION TO AMEND 
Plaintiffs, FINDINGS OR FOR A 
NEW TRIAL 


petits ieee UUme 


~against- 


JOHN LENNON, APPLE RECORDS, INC., 75 Civ. 1116 (TP, 
HAROLD SEIDER, CAPI'’OL RECORDS, 
INC. and EMI RECORDS LIMITED, 


Defendants, 
-and- 
MORRIS LEVY, 


Additional Defendant 
on Counterclaim. 


STATE OF NEW YORK 


_ COUNTY OF NEW YORK ) 


HOWARD P. ROY, being duly sworn, deposes and says: 


1. I am associated with Marshall, Bratter, Greene, Allison 
& Tucker, attorneys for defendant, John Lennon, and I submit this 
affidavit in opposition to the motion of plaintiff, Adam VIII, 
Ltd., and defendant on counterclaim, Morris Levy (hereinafter 
"Adam VIII and Levy") to modify the Court's findings of fact and 
‘ conclusions of law with respect to defendants’ counterclaims or 


for a new trial. 


2. Capitol Records, Inc. ("Capitol"), will be submitting a 


comprehensive memorandum in opposition to Adam VIII and Levy's 
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Affidavit of Howard P. Roy. 


J 
3. Alan Kanzer, in his affidavit sworn to July 30, 1976, 

submitted in support of tie motion ("Kanzer Affidavit"), seeks to 
| create the impression that Adam VIII and Levy were somehow unfair- 
ly caught by surprise when faced with the damage computations 
contained in Plaintiffs’ Exhibit 241A. While it is correct that 

' @efendants did not furnish damage computations to Adam VIII and 
Levy during discovery (Kanzer affidavit, #14), Mr. Kanzer neglects 


to note that neither Adam VIII nor Levy requested <u) information. 


4. None of the numerous interrogatories served upon the 


: defendants requested the details of defendants' damage claims, 


|. and plaintiffs’ and Levy's document demands, keyed as they were 
to the interrogatories, likewise omitted to call for the produc- 
tion of Capitol's books and records of account or any other 


similar financial data. 


5. Thus, if Adam VIII and Levy were unprepared to deal 
with the evidentiary support for defendants' counterclaims, it 
was a predicament of their own making for which defendants bear 
no responsibility. As the Court properly observed during trial: 


... if we had a pretrial on all of this you wouldn't be 
in the position in court of inquiring about the costs. 

This would have been explored in pretrial and probably 

stipulated subject to rulings of law." (Tr. 2934) 
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6. In any event, Mr. Schurtman was afforded the opportunity 
to examine Capitol's financial data (Tr. 2938) and the Court 
further indicated that it would permit the taking of Mr. Posner's 
deposition (Tr. 2935). 


7. Having rested on defendants’ counterclaim without 
putting in any evidence in rebuttal, and having been offered the 
opportunity to conduct a deposition in the middle of trial -- 

i which offer was never pursued -- it is unconscionable for Adam 
_ VIII and Levy to now attempt to open the record for the admission 
of evidence which could have been secured and introduced prior to 


F the Court's decision on April 8. 


8. No reason, much less’ a credible one, is offered to 

| explain why Abraham Massler was not consulted prior to trial (or 
f at least prior to April 8), rather than "[s]ubsequent to trial" 
(Kanzer Affidavit, #18); nor is any excuse offered to explain why 
Morris Levy, a man with many years of experience in the record 
industry, could not and did not testify with eanpect to matters 


‘ which he now seeks to raise by post-trial motion. 


3 Spector Royalties 


9. The existence of the Spector royalty agreement, as 
Mr. Kanzer points out (Kanzer ! “fidavit, #24), is a fact which 
was not concealed from either Adam VIII, Levy, or the Court. As 


this Court observed at the hearing on July 23rd: 


"The matter of the Spector expenses has been in this 
case from Day One. Phil Spector is one of the first 
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names that I ever heard in connection with this case, 
aside from the names of the parties." (Tr. 11) 


Furthermore, the EMI-Spector agreement, and the companion Lennon 
letter (Exhibit "B" to Kanzer Affidavit), are documents which 


were produced for Adam VIII and Levy during discovery, months 


3 before trial. 


10. At the July 23rd hearing the Court, in colloquy on this 
point with Mr. Kanzer, cogently summarized the matter of the 


Spector royalty as follows: 


"During the trial on the counterclaims, there was ample 
opportunity, and this is almost en understatement there 
was amplé opportunity to put in whatever evidence you 
wanted to put in about expenses of Capitol or savings 
of Capitol due to circumstances that occurred and any 
and all evidence of that kind. 


"your clients rested. You rested on behalf of your 
clients on those counterclaims. 


“After the evidence was put in and before my decision, 
there was some space of days prior to an oral agrument. 


“So, if you had any second thoughts, there was time then 
to do that. To start talking now about putting addi- 


tional evidence in, three months after that decision, 
there just cannot be an excuse for that." (Tr. 11) 


ll. The parenthetical citations to the trial transcript 
contained in paragraph 24 of the Kanzer Affidavit clearly demon- 
strate that the Spector royalty is a subject which arose early 
and often during the trial. Adam VIII and Levy, though challenged 
by the Court to do so, have not on the instant motion offered any 
reason for their failure to raise this question sooner. Consid- 
erations of fairness and orderly judicial procedure mandate the 
denial of Adam VIII and Levy's request to offer additional matters 


into evidence at this late date. 
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Affidavit of Howard P. Roy. 


Jimmy's Music World 


12. The matter of the price at which Adam VIII records are 
or were sold by Jimmy's Music World, is one which was properly 
characterized by the Court as “a piece of minutia." This Court's 
opinion, rendered in open court on April 8, makes clear that 
consideration was given to Adam VIII and Levy's argument that the 


$4.98 price of the “Roots” album was not subject to discounting 


“Judging Capitol's actions from the standpoint of the 
time in which these actions were taken I must conclude 
that a record company such as Capitol would be justi- 
fiably concerned about maintaining a $6.98 suggested 
retail price in the face of Levy's $4.98 price." (Tr. 
3464) 


13. Moreover, the arguments contained in the Kanzer Affi- 
davit and the matters set forth in the affidavit of Charles J. 
Sutton (Kanzer Affidavit Exhibit "E") were raised by Mr. Schurtman 
at the oral argument on April 8 (Tr. 3426-3427). Thus, so much 


of Adam VIII and Levy's motion as deals with the discounting of 


| 
(Tr. 3464). Nonetheless, this Court held: 
j 
| 
| 
i 
| 
| 
1 


the "Roots" $4.98 selling price is nothing more than an attempt 
to reargue a matter fully litigated and argued and, most import- 


antly, fully considered by the Court in rendering its decision. 
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Affidavit of Howard P. Roy. 


By reason of the foregoing, it is respectfully submitted 
that Adam VIII and Levy's motion to amend the findings or for a 


| new trial should be denied. 


~ 


i? 


Pa 4 < Fit 2, 


on PY a ath 
Howard P. Roy 


sworn to before me this 
3rd day of August, 1976 


ary Public 
JEFFRLY WIWIMAN 
Notary Public, State of New York 
P No. 31-2880270 
© Qualified in New York County bs 
Commission Expires March 30, 1977 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


+ eee 
ee ee ee se 
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BIG SEVEN MUSIC CORP. and 75 Civ. 1116 
ADAM VIII, LTD., (TPG) 


Plaintiffs, 


ce I a a He 


-against~- 


‘ 


; HAROLD SEIDER, CAPITOL RECORDS, 
; INC, and EMI RECORDS, LIMITED, 


| JOHN LENNON, APPLE RECORDS, INC., 
{i 
i 


Defendants, 


| ~and- 


| MORRIS LEVY, 
! 


Additional Defendant 
on Counterclaims. 


t ohde sen aiarenenen ea eek eh ath ee ed ann he tn te a dee Oh Min eo ae a x 


This action came on for trial before the Court, Honorable 


Thomas P. Griesa, District Judge, presiding, 


And the issues having been duly tried and decisions having 
‘i been duly rendered and filed: (a) in favor of the defendants, and, 
‘ each of them, on February 20, 1976, (i) with respect to Count II 
(Breach of the October 1974 Agreement) and (ii) with respect to 
all other allegations in the complaint as amended to said date, 
said decision being fully dispositive of all such other allega- 
| tions; (b) with respect to the counterclaims of the defendants 
' John Lennon, Capitol Records, Inc., EMI Records, Limited, and 
Apple Records, Inc., as amended during trial, in favor of said 


’ defendants, and each of them, except for a monetary recovery for 


AUG 10 1976 


' the defendant Apple Records, Inc., on April 8, 1976; and (c) with 
respect to the claim‘asserted By Big Seven Music Corp. by amend- 
* ment during trial on February 27, 1976, for breach of the Come 


i! Together Settlement Agreement, in favor of Big Seven Music Corp. 


259a 

Judgment #76,761. 
| with respect to its claim for compensatory damages, and in favor 
{of John Lennon with respect to Big Seven Music Corp.'s claims for 


pPenetave damages and specific performance, on July 13, 1976, 


| IT IS ORDERED, ADJUDGED AND DECREED THAT: 
if 


1. Except for the relief granted to Big Seven Music Corp. 
as to the Come Together Settlement Agreement set forth in 
paragraph 6 hereof, the plaintiffs Big Seven Music Corp. and 
Adam VIII, Ltd. take nothing with respect to Counts I through 
VIII of the amended complaint, as amended during trial, and that 
the claims asserted in each of said Counts by Big Seven Music 
Corp. and Adam VIII, Ltd., and the claims for punitive damages 
and specific performance asserted by Big Seven Music Corp. with 
respect to the Come Together Settlement Agreement be, and the 
same hereby are, dismissed on the merits, and that neither Big 
Seven Music Corp., Adam VIII, Ltd. nor the additional defendant on 


counterclaims, Morris Levy, recover their costs of this action. 


2. On its counterclaims and on each of them, the defendant - 
Capitol Records, Inc. recover of the plaintiff Adam VIII, Ltd. 
and the additional defendant on counterclaims Morris Levy, jetnee 
and severally, $227,000 in compensatory damages and $10,000 in 
punitive damages, for a otal suard of damages equal to $237,000, 
with interest on the $227,000 from May 15, 1975 at the rate of 


6% per annum as provided by law. 


3. On its counterclaims and on each of them, the defendant 
EMI Records, Limited recover of the plaintiff Adam VIII, Ltd. and 


the additional defendant on counterclaims Morris Levy, jointly and 


. ; 1 
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», severally, $27,500 in compensatory damages and $10,000 in punitive 
{; damages, for a total award of damages equal to $37,500, with 
| interest on the $27,500 from August 1, 1975 at the rate of 6% 


i per annum as provided by law. 


4. On his counterclaims, and on each of them, the defendant 
John Lennon recover of the plaintiff Adam VIII, Ltd. and the addi- | 


tional defendant on counterclaims Morris Levy, jointly and 


eee ee ee nmaet ee 
ea at ee ta ome 


severally, $135,300 in compensatory damages ($35,000 of said 
amount being awarded on John Lennon's counterclaim under Section 
151 of the New York Civil Rights Law) and $10,000 in punitive 


damages, for a total award of damages equal to $145,300, with 


| 
f 
\ 
| 


interest on $100,300 from August 1, 1975 at the rate of 6% per 


annum as provided by law. 


| 
| 
| 


5. Except as set forth in paragraph 8 hereotr, defendant 


Apple Records, Inc. take nothing from plaintiffs or the additional ; 


‘ defendant on counterclaims Morris Levy. 


- 6. Plaintiff Big Seven Music Corp. recover of the defendant 

"i 

" John Lennon on its claim for breach of the Come Together Settle- 
ment Agreement compensatory damages only in the amount of 


' $6,795 with interest thereon from May 15, 1975, at the rate of 


6% per annum as provided by law. 


7. Plaintiffs and additional defendant on counterclaims 
ot 
, Morris Levy, and each of them, their agents, servants, officers, 
iy 
; employees, representatives, assignees, and attorneys are 


4 
4 


’ 


a 


nen omens 


Sec enn Ame crenata adnan mls at 


pee ee ee 
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permanently restrained and enjoined from manufacturing, 
producing, selling or offering for sale, or causing to be 


manufactured, produced, sold or offered for sale tapes and/or 


‘ phonograph records or other devices whether or not known, 
bearing the name, picture or likeness of John Lennon (unless 


i such right is hereafter lawfully acquired in writing), or 


!, containing all or part of the musical performances of John 


Lennon included in an album entitled "John Lennon Sings The 


Great Rock & Roll Hits - Roots", and they are also hereby 


| ordered to deliver fexthwith to Marshall, Bratter, Greene, 


Allison & Tucker, the attorneys for John Lenno::, as custodian 


' €or John Lennon, Apple Records, Inc., Capitol Records, Inc. 


‘| and EMI Records, Limited, all tapes and/or phonograph records 


‘ entitled "John Lennon Sings The Great Rock & Roll Hits - Roots", 


‘ record jackets therefor and television and/or radio commercials 


| therefor, manufactured or produced at the direction of 


’ Morris Levy and/or Adam VIII, Ltd., together with the tapes, 


lacquer masters, mothers, stampers and all other parts and 


devices, and copies thereof, from which same were manufactured 


‘or produced, and also the 7 1/2 i.p.s. tape introduced into 


(’ evidence as Plaintiffs’ Exhibits 26A and 26B and the cassette 


recording introduced into evidence as Plaintiffs' Exhibit 25A, 


i following the completion of all proceedings and/or appeals 


iherein, and to account to the aforesaid defendants within 


i sixty (60) days following delivery of the above materials for 


. the disposition of all other tapes and/or phonograph records, 


i record jackets, parts and devices and television and/or radio 


+} commercials manufactured or produced under said title. 
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8. Each of the defendants, John Lennon, Apple Records, 
Inc., Harold Seider, Capitol Records, Inc. and EMI Records, 
Limited, recover of the plaintiffs Big Seven Music Corp. and 
Adam VIII, Ltd. and the additional defendant on counterclaims 
Morris Levy, their respective costs of this action, and that 


said costs be duly taxed. 


Dated at New York, New York this to day of August, 1976. 


JUDGMENT ENTERED - PAV 
oP ~~ 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. 
ADAM VIII, LTD., 


Plaintiffs, NOTICE OF APPBAL 


~against- 


| 

| 

JOHN LENNON, APPLE RECORDS, INC., | 
HAROLD SEIDER, CAPITOL RECORDS, : 75 Civ. 1216) (TPG) | 
| 

| 

| 

| 

| 


INC. and EMI “FCORDS, LIMITED, ‘aad 
Defendants, 


ms 


4 


MORRIS LEVY, 
Additional 


Defendant on 
Counterclair. 


NOTICE IS HEREBY GIVEN that Big Seven Music Corporation 


and Adam VIII, Ltd., plaintiffs above nared, and Morris Levy 
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, 

additional defendant on counterclaim above named, hereby appeal 
to the United States Court of Appeals for the Second Circuit from 
the final judgment in this action entered on August 10, 1976 and 
from the decisions of District Judge Thomas P. Griesa of February 
20, 1976, April 8, 1976, July 13, 1976, July 23, 1976, August 3, 
1976 and August 5, 1976. 


Dated: New York, New York 
September 8, 1976 


WALTER, CONSTON, SCHURTMAN 
ke: ie Barrett ‘eonmeth Si tay & GUMPEL, P.C. 


SP coe Sreuntk Anarene a 
ay aoe seoak, e SK CER FE, be. fot 


Tames M. Beraan Bq. A Member of the Firm | 


2 + S$ ¢£ 
N \ Xu Q e, Attorneys for Plain iff and 
Additonal Defcrdant on 
AALon, ri a vl Countere litm 
do Parke Aavewre PXO Park Avenue 
News Yer, Ses Hert New York, New York 100917 


CRY GR Shas 
Geeame I Grumloack Ar. xg 


, Satter ‘Shee ie herr (hen 
One Sdele Shreet Pier 
Neos Mer, Neos Mere 
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UNITED STATES DISTRICT COURT 
}/SOUTHERN DISTRICT OF NEW YORK 


BIG SEVEN MUSIC CORP. 75 Civ. 1116(TPG) 
ADAM VIII, LTD., 


Plaintiffs, 


-against- 


‘ 


JOHN LENNON, APPLE RECORDS, INC. 
HAROLD SEIDER, CAPITOL RECORDS, INC. CROSS-NOTICE OF APPEAL 
and EMI RECORDS, LIMITED, 


ewe ee et et ee 


Defendants, 


ae OE RS Oe 


-and- 


MORRIS LEVY, 


on Counterclaim. 


ee ee ee ee em one me 


NOTICE IS HEREBY GIVEN that John Lennon, defendant above- 


named, hereby appeals to the United States Court of Appeals for 


| Additional Nefendant 
H 
i 
| 
4 
j 


‘the Second Circuit from so much of the final judgment in this 
| 

oe entered on August 10, 1976 as awarded plaintiff Big Seven 
"Music Corp. damages in the amount of $6,795 with interest thereon 


t 
+ €rom May 15, 1975, at the rate of 6% per annum, and from the 


266a 


Cross Notice of Appeal. 


New York, New 
September 23, 


MARSHALL, BRATTER, GREENE, 
ALLISON & TUCKER 


/sohn Lennon 


~___ 430 Park Avenue 


Pee {er re New York, New York 10022 
(212) 421-7200 


ee ee ee = ee er nn one 
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liUNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
‘aerate mer rrr rrr nnn x 


lac SEVEN MUSIC CORP. and 75 Civ. 1116(TPG) 
laDAM VIII, LTD., 
st 


F Plaintiffs, 


-against- 


t 


, 

| 

|JOHN LENNON, APPLE RECORDS, INC. 
| 

| 

‘ 


| 
| 
{ 
| 


‘and EMI RECORDS, LIMITED, 


) 
|| HAROLD SEIDER, CAPITOL RECORDS, ; AFFIDAVIT 
‘ 
+ 

Defendants, 


+ 


i 


-and- 
} 


‘ 


MORRIS LEVY, 

i\ 

\ Additional Defendant 
1 on Counterclaim. 


attorneys for John Lennon ("Lennon") in the 
I was the trial attorney in the District 


I make 


ito file a cross-notice of appeal, the time to file such cross- 


otice having expired yesterday, September 22, 1976. 


2. Plaintiffs, Big Seven Music Corp. ("Big Seven") and 
if 
ihn VIII, Ltd. and Morris Levy, the additional defendant on 
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counterclaim in this action, filed a Notice of Appeal on September 
is, 1976 from the final judgment in this action entered on August 
20, 1976 and from certain decisions by the District Court. Pur- 
‘suant to the provisions of Rule 4(a) of the Federal Rules of 
‘Appellate Procedure, Lennon's last day to file a cross-notice 

"of appeal was September 22, 1976, "14 days of the date on which 
the first Notice of Appeal was filed." This past Tuesday and 


Wednesday (September 21 and 22) I was in Nashville, Tennessee 
i 


preparing for the trial of a case in the Chancery Court in 


ij ; ; 
!Tennessee which is scheduled to commence next Monday, September 


27, 1976. On Tuesday morning I was advised by telephone in 


‘Nashville that Mr. Lennon wished to file a cross-notice of appeal 
ie so much of the judgment entered on August 10th as awarded 
"Big Seven $6,795 in damages with interest from May 15, 1975 at 
jes. In my absence I forgot to request someone in my office to 
draft and file the cross-notice of appeal and did not realize that 


‘I had not done so until I was on my way to my office this morning. 


3. I do not believe that the plaintiff, Big Seven will be 
prejudiced if the Court grants a one-day extension of the time 
for Lennon to file the cross-notice of appeal since Big Seven 

li appealing the award of $6,795 anyway apparently on the grounds 
‘that the award should have been higher. The purpose of the rule 
las to filing notices of appeal is to afford finality of judgments 


ena in this case no part of the judgment is final nor will it be 


purpose of the rule to permit Lennon's cross-notice to be filed 


iluntia the conclusion of the appeal filed by Big Seven, Adam VIII, 


— and Morris Levy. Therefore, it would not contravene the 


lone day late. 


nee en eS OS EE LOA NS 


| 


‘4 
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4. I believe that the fact that I was not in my office and 
as in Nashville preparing for trial when I learned of Lennon's 


ecision to appeal and forgot to tell someone in my office to file 


ules of Appellate Procedure. My client should not be prevented 
from prosecuting his appeal because of my neglect and I believe 
at an injustice would result if he is not permitted to file 


he cross-notice of appeal one day late. 


e cross-notice is the kind of "excusable neglect" which is 
ontemplated by the last paragraph of Rule 4(a) of the Federal 


| 5. I respectfully request that the Court exercise its 


iscretion and grant this application and permit Mr. Lennon's 


ross-notice of appeal to be filed today. 


t 


{ 
worn to before me this \ 


lz3rd day of September, 1976. 


Notary Public 
KENT D0. ANDERSON 
Notary Public, State of New York 
No. 244527648 
Qualified in Kings County 
Term Expires March 30, 1978 


Unite tates Court of Appeals 
For vane Second Circuit 


Big Seven Music Corp. and Adam VIII, LTD., 
Plaintiffs-Appellents, 


against 
John Lennon, Apple Records, Inc., Harold Seider, 
Capitol Records, Inc. and EMI Records Limited, 
Defendants-Appellees, 
and 


Morris Levy, : 
Additional Defendant on Counterclaim-Appellant. 


STATE OF NEW YORK, 
COUNTY OF NEW YORK, ss.: 


Jerry N. Simmons 


>» being duly sworn, deposes and says that he 
is over the age of 18 years, is not a party to the action, and resides 
at 25 Elliott Place Bronx, N.Y. 10452 

That on Nov. 19, 1976 » he served 


One Appendix Volume 1-6 and one Exhibit Volume and two Briefs on 
behalf of Plaintiffs-Appellants and Additional Defendant on 
Counterclaim-Appellant. 


On : 

Marshall Bratter Greene Allison & Tucker, Esqs. 
430 Park Avenue z 

New York,°N.Y. 10022 


Cleary, Gottlieb, Steen & Hamilton, Esqs. 
One State Street Plaza 
New York, N.Y. 10004 


by delivering to and leaving same with a proper person or persons in 
charge of the office or offices at the above address or addresses during 
the usual business hours of said day. 


es 


f ‘ 


if o'fe fe re it . fet? a if, ° 
Sworn to before me this 
19 day of November » 1976 


A 
Y¥ W495 


